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•
STATE OF NEW YORK

COUNTY OF SARATOGA

AFFIDAVIT OF OFFEROR

: SS.:

(D) The proposed transaction involves the establishment of the Association, the

membership of which will consists of owners of the twenty-three (23) residential townhouse lo(s

of the subdivision. .

JEFFORY 1. MYERS, being duly sworn, deposes and says:

(A). The Mohawk Trails Subdivision consists of forty-six (46) residential single family

lots and twenty-three (23) residential townhouse lots. The residential single family lots are nor t.

owned by Offeror. They are owned by Charlew Construction Company, Inc., and as a result

they are not part of the Mohawk Trails Homeowners' Association, Inc. The Offeror currenlly

owns the property subject to this Affidavit known as the townhouse portion of the rv1'ohawk

Trails Subdivision. '

(B). There will be no property which is to be owned by the Mohawk Trails Homeowners'

Association, Inc. (the "Association"). . .

(C). The property which is to be maintained by the Mohawk Trails Homeowners'

Association, Inc. will be the parking areas, driveways, which will permit access to and frolll the

twenty-three (23) residential townhouse lots to the public roadway, lawns and sidewalks owned

by each owner ofa townhouse residential dwelling .

•
(E). The Offeror intends to construct twenty-three (23) townhouse dwellings. Said singk

family townhouse lots are to be offered for sale to the public, subject to the Declaration and By ..

. Laws, a copy of which is attached hereto as Exhibit" A" and made a part hereof, the terms of

this Affidavit and no-action letter issued in connection herewith. The lots will be sold ill

conjunction with membership in the Association, which membership shall be automatic,

I
~-

Also attached to this affidavit as Exhibit "B" is the proposed budget for the first year ut'

Association operation with supporting footnotes and supporting documentation, including:

(1) A letter from .Crescent Associates, Ltd. quoting the fee for Directors 8:.

Officers Liability Insurance in the amount of $1,000.00 for the first year of Associalinll

operation; and

•

(2) A letter from Louie Leece, Esq., of Ianniello, Anderson, Reilly, Luhn,

Nichols & Leece, quoting a fee for legal services in the amount of $500.00 for the first year of

Association operation; and

(3) A letter from Gerald P. Dagostino, certified public accountant, quoting a fee



for accounting services in the amount of $500.00 for the first year of Association operation;

Also attached hereto as Exhibit "C" is a letter from Dagontino and Lazarow, certifying as to Uk'

adequacy of the budget.

(4) A letter from Dale's Yard and Home Care quoting a fee for lawn maintenance

and snow removal for the lands owned by the lot owners for $12,558.00 for the first year of
Association operation.

(5) A letter from Preston Peacock quotillg the fee for sc;alirig and mainlenancL:

of the driveways and and parking areas in the amount of $4,275.00 for the first year of

Association operation.

(F). The Offeror will comply with Sections 352-2(b) and 352-h of the General Business

Law of New York State and hold all deposits for the purchase of lots in trust for the'benefit of

the purchasers thereof. Such funds will not be commingled with the moneys of the Offeror until

actually employed in connection with the consummation of the transaction.

(G). Attached to this affidavit as Exhibit "0" is a copy of the Development Site Plan.

Also attached to this affidavit as Exhibit "E'" is a copy of the conceptual design ,of the

development.

•

budget;

(H). The street known as Nott Street East, which the townhouse lots front upon is a

dedicated Road, owned and maintained by the Town of Niskayuna, as well as the public water

and sewer system that services the subdivision.

(I). The Offeror in his annual budget is not providing a reserve for the replacement •

cost to replace the driveways in the future. The anticipated life of the driveway is approximately

seven (7) years with an approximate cost of $17,000.00, as quoted in the attached ktter frolll
King Paving Corp.

(1). The Offeror will provide to any Offeree the following:

(1) A statement that the purchase price of the lot includes the cost of membership
in the Association;

(2) The estimated monthly or annual assessment and the current or proposed

(3) Certification by an expert as to the adequacy of the projected income and

expenses for the first year of operation;

(4) A copy of the most recent financial statement of income and expenses for llie
operation of the property;

(5) Information known to the Offeror which may result in extraordinary expenses

for members or for the Association, including, but not limited to, assessments, liabilities,

dangerous or hazardous conditions, pending litigation and administrative proceedings;

(6) Evidence of complian~e with local zoning laws and regulations; and

(7) Such other information as the Department of Law may require. In addition,

there will not be any contract between the Offeror and the Association.

•
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(K) The Offeror will furnish a complete copy of the application for a no-action letter and

a copy of the no-action letter when issued, to any Offeree prior to accepting any deposit.

(L) The Offeror will, within five days after a request by the Department of Law J furnish

copies of executed Offeree affidavits required pursuant to subparagraph G) of 13 NYCRR 22.8.

(M) The use for which the lots and property are being offered will comply with the

property's certificate of occupancy and local zoning and building and housing laws, rules and

regulations. .

(N) The Offeror or its principal has not within the preceding five years, participated in
. t

any other application for a no-action letter or have made any other offerings which were not

pursuant to an offering plan filed with the Department of Law.

(0) An affidavit, a copy of which is attached as Exhibit"F" will be obtained from each

proposed Offeree prior to closing on a unit that is subject to this application which will contain

the following representations:
(1) The Offeree's name, residence and business address and legalstatus;

(2) That the Offeree has read the affidavit of the Offeror submitted as partcof the

application for a no-action letter;
(3) That the Offeree has inspected the subject property.

(P) This affidavit is made to induce Offerees to purchase lots in the subdivision ill

conjunction with membership interests in the Association and pay the consideration therefor,

knowing that such Offerees rely upon the truth of the foregoing statements.

Deponent states that he has read the foregoing affidavit alld knows of his own knowkdg~

that the facts therein stated are true.

'I
;
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Sworn to before me thisZ1 day

OfJ~ _

Notary Public - State of New York

lOUt! LECC!
~ PUBLIC. Slate of New VGrit

Qualified ".' .SChe!'1~CladV C nty
#4779216. I

Commission Exptres _ to,"1 Ctlf



1
i

{ i
" .

po. BOX 12699
ALBANY, NEW YORK 12212.2699
(5181382.5353 FAX(518) 382.5442

March 2,1993

Jeff Meyers
Shelter Enterprises
P.O. Box 618
Cohoes, NY 12047

Dear Jeff:

As per our meeting on February 26, 1993, I have \\Iorkedup the
following budget prices for paving approximately 28,592 sqllare feet
of driveways and/or parking lots at your Moha\vk Trails Project.

Fine grade the subbase to within one-half inch of its proposed grade
after it has been brought to within l inch of proposed grade by
others; pave with a one and one-half inch course of type 3 dense
binder and a one inch course of type 7 top, for the price of
$37,710.00.

On the average it can be expected that an overlay should be done
~very seven or eight years. At todays prices it would cost
approximately $17,000.00 to overlay this square footage \\lithan
average one and one-half inch course of type 7 top.

•

•
information, please feel free to call.
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DECLARATION OF PROTECTIVE COVENANTS, RESTRICTIONS,
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of

MOHAWK TRAILS HOMEOWNERS' ASSOCIATION, INC.

Prepared by:

Louie Leece, Esq.
IANNIELLO ,ANDERSON ,REILL Y ,LOON,
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805 Route 146, liorthway Nine Plaza
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De<:laratton of ProtectIve Covenunts,

Restrictions, Easements, Conditions, Charges and Liens

.Declaration made as to this day of • 1993, by JEFFOR Y J.

MYERS. residing at Troy-SchenecGldy Road, SchenccGldy, NY. hereinafter rd'erret1 to as

"] "Developer".

WIT N E SSE T H:

WHEREAS, Developer is the owner of the real property described in Article II of this'

declaration and shown on the site plan attached hereto and marked "Site Plan II which Declaranc

desires to develop as a residential community of townhouse homes; and

WHEREAS, Developer desires to provide for the preservation of the values and amenities

in said community and to this end, desires to subject the real property described in Article II to

the covenants, restrictions, easements, charges and liens, hereinafter set forth, ,each and all of

which is and are for the benefit of said property and each owner thereof; and

WHEREAS, Developer has deemed it desirable for the efficient preservation of the

values and amenities in said community to create an agency to which should be delegated and

assigned the powers of maintaining and administering and enforcing the covenants and

restrictions and collecting and disbursing the assessments and charges hereinafter created; and

WHEREAS, Developer has incorporated Mohawk Trails Homeowners' Association, Inc.

under the Not-For-Profit Corporation Laws of the State of New York for the purposes of

exercising the above SGlted functions.

NOW, THEREFORE, the Developer, for itself, its successors and assigns, declare that

the real property described in Article II is and shall beheld, transferred, sold, conveyed and

occupied subject to the covenants, restrictions, easements, charges and liens (sometimes referred

to as Ifcovenants and restrictions") hereinafter set forth.

ARTICLE I

DEFTNlTIONS

The following words, phrases or terms when used in this Declaration or any

Supplemental Declaration unless otherwise defined therein, shall have the meanings set forth

below:

(a) "Association" shall mean arid refer to Mohawk Trails Homeowners Association, Inc.,

a New York Not-For-Protit Corporation, incorporated on the day of , 1993.

(b) "Mohawk Tmils" shall mean and refer to the townhouse panion of a planned

•

•
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i.

community being developed in t.h: Town of Niskayuna, New York and which mayor ma.y not

include lands other than the property .

(c) "QeclaratioQ.", shall mean and refer to this document of Protective Covenants,

Restrictions, Easements, Conditions, Charges and Liens as it may from time to time be
(--\..

supplemented, extended or amended.

(d) "Develo~r" shall mean and refer to Jeffory J. Myers, his successors, purchasers and

assigns.

(e) "Home" shall mean and refer to all units of townhouse units situated upon The

Properties, whether they are houses, apartments, or rental units.

(f) "Improvements" shall mean and refer to any thing or device (other U1an trees and

shrubbery less than 2 feet high), the placement of which upon the Property may affeCt the

appearance of the Property including, by way of illustration and not of limitation, any building,

garage, potch, shed, greenhpuse, bathhouse, coop or cage, covered or uncovered patio,

swimming pOol, clothes lines, radio or television antenna, fence, curbing, paving, wall, trees

and shrubbery more than two feet in height, signboard, or any temporary or permanent living

quarters (including any mobile home) or any other temporary or permanent improvement to the

Property. "Improvement" shall also mean (i) any excavation, fill, ditch, diversion, dam or' other

thing or device which affects or alters the flow of surface waters to, from, upon or across the

Property or which affects or !alters the flow of any waters in any natural or artitlcial stream,

wash or drainage channel to, from, upon or across the Property and (ii) any change in the grade

of any portion of the Property of more than six inches.

(g) "Member" shall mean and refer to each holder of a membership interest In the

Association, as such interest is set forth in Article Ill.

(h) "Qwner" shall mean and refer tothe record owner of fee simple title to any Home,

including the Developer willy respect to an unsold Home. Every Homeowner shall be treated for

all purposes as a single owner for each Home held, irrespective of whether such ownership is

joint, in common, or tenancy by the entirety.

(i) "Property'" shall mean and refer to all lands described in Schedule ":\" attached to

the Declaration and incorporated by reference, and the improvements thereon covered by this

Declaration and such additions as maybe made thereto from time to time.

U) "Unit" shall mean and refer to a home or vacant unimproved lot situated upon the

Property, but not upon me Common property.

ARTICLE II

PROPERTY SUBJECT TO THIS DECLARA nON

2
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Section 2.1. Property Subject to Declaration. The real property which is and shall b~

held, transferred, sold, conveyed and occupied subject to this Declaration and is located in th~

Town of Niskayuna, County of Schenectady, State of New York, and is more particularly

described in Schedule A attached hereto and made a part hereof.

Section 2.02. Additional Property. The Association by the affirmative vote of not less

than eighty (80%)percent of the membership, excluding developer, shall have the right to bring

additional Property within the scheme of this Declaration.

The additions shall be made by recording a supplemental declarat~on which shall extend

the scheme of covenants, conditions and restrictions of this Declaration to such Additional

Property and thereby subject such additional property to assessment for its fair share of ,the

expenses of the Association. Said extending declaration may contain such cornplementar~'

additions and modifications of the covenants, conditions and restrictions contained in this

Declaration as may be necessary to reflect the different character, if any I of the Additional

Property that is not inconsistent with the provisions of this Declaration.

Nothing contained in this Declaration, however, or in any recorded or unrecorded plot,

. map, pictpre, drawing, brochure or other representation ,of a .scheme of development shall be

construed as requiring the Association to subject hereafter owned by it regardless of whether llr

not such to the provisions of this Declaration any other land now or hereafter owned by it

regardless of whether such other land is governed by agreement similar or identical to the

, provisions of this Declaration.

ARTICLE HI

MOHA WI( TRAILS HOMEOWNERS' ASSOCIA nON, INC.-STRUCTURE

MEMBERSffiP VQTINGRIGHTS AND DIRECTORS

Section 3.01. Fomation of Mohawk Trails Homeowners' Association, Inc. Pursuant to

the Not-Far-Profit Corporation Law of New York, the Developer has formed the Mohawk Trails

Homeowners Association, Inc. to own, operate and maintain the Association Facilities, to

enforce the covenants, conditions, and restrictions set forth in the Declaration and to have such

other specific rights, obligations, duties and functions as are set forth in the Declaration and in

the Certificate of Incorporation and By-Laws of the Association, as the same may be amended

from time to time. The provisions of the Certificate of Incorporation or By-Laws of the

Association may not conflict or be inconsistent with the provisions of the Declaration, and may

not be amended in any way which would so conflict without also amending the Declaration.

Subject to the additional limitations provided in the Declaration and the Certi ficate of

Incorporation, the Association shall have all the powers and be subject to the limitations of a

Not-For-Profit corporation as contained in Ule New York State Not-Fof-Profit Corporation L1W

as the same may be amended from time to time.

Section 3.02. Membership. The Association shall have one class of members. Only home

or lot owners shall be members. Each Home or lot owner upon the date that title to the horne

3
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Section 3.03. Voting Rjghts of Members. Each Member 18 years of age or Older shall

have one vote in the Association ("Members"). Directors shall be elected by a plurality of the

votes cast at a meeting of members by the members entitled to vote in the election. In addition,

whenever any corporate action,' olher than the election of directors, is to be taken under this

declaration by vote of the members, it shall, except as otherwise required by the certificate of ,

incorporation, this declaration or the by-laws. be authorized by a majority of the votes cast at

a meeting of members by the members entitled to vole thereon. Except as provided in the

preceding sentence, any reference to corporate action at a meeting of members by "majority.,

vote" or "two-thirds vote" shall require the action to be taken by suchproportion of the votes

cast at such meeting, provided that the affinnative votes cast in favor of any such ac~ionshall

be at least equal to the quoruml Blank votes or abstentions shall not be counted in the number
I

of votes cast. '
!

Section 3.04. AssigninglRight To Vote. Any Member of the Association shall be entitled

to assign his or her right to v~te, by power of attorney, by proxy or otherwise, to any other

Member, provided that such assignment is made pursuant. to the By-Laws of ,the Association.

or lot is transferred to said home or lot owner shall be deemed automatically to be a member

and there shall be no other qualification for membership. Membership as a home or lot own~r

shall terminate when such owner transfers title to the home or lot.

\
I
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(a) Developer hereby appoints Jeffory J. Myers, Bradley Myers and Louie Lecce,

Esq., to the first Board of Directors of the Association. TIlisfirst board shall hold office and

exercise all powers of the Board of Directors until the sooner of: (1) the fifth annual meeting

of the Association members, or (2) the annual meeting of the Association members immediately

following the date of the closing and transfer of title to 60% of the homes or lots. The first

meeting of the Board shall be held within six months of the first closing.

Section 3.06. Directors;. Selection and Tenn. The busines$_'YllLaifairs of the Association

.$-all-b.et
an
.aged by a Board of Directors. There shall be(lli, Ie;' tban_~:;;;;r.~i,",Y;~-~i~e._

dir~ Directors shall be selected as follows:.- .

Section 3.05. Voting Regulations. The Board of Directors of the Association may make

such regulations, consistent with the terms of the Declaration, the Certificate of Incorporation

and By-Laws of the Associati(])1\and applicable law ,as it deems advisable, in regard to proof

of age, proof of membership, evidence or right to vote, the appointment and duties of inspectors

of votes, registration of Members for voting, voting procedures and such other matters

concerning the conduct of meetings and voting as it shall deem appropriate.

(b) Following the term of the I1rst Board of Directors of the Association as

provided in (a) above the apppinted directors shall be replaced by directors elected in accordanc~

with the procedures set forth in the By-Laws of the Association.

(c) Elected directors shall serve for two year tenns and shall be voting members

•



of the Association.

Section 3.07. vacancies. Any vacancy of an Appointed Director shall be tilled by

appointment by Developer. Any vacancy of an Elected Director shall be Rlled at the next

meeting of the Board of Directors by the affirmative vote of a majority of the remaining Elected •

Directors or by a sole remaining Elected Director, Of, if not previously so filled, shall be filled

at the next succeeding annual meeting of the members. Any Director appointed or elected to till

a vacancy shall serve as such until the expiration of the term of the vacated position.

Section 3.08. Removal of Directors. Developer may at its di.scretion, remove any

Appointed Director at any time and may appoint the successor to fill the unexpired term of the

removed Director.

At any duly called meeting of Members, the Members may, by the affirmative vote of

two-thirds of all Members" remove any Elected director (or Director appointed to till the

vacancy of an elected Director) from office. The Memb~rs may thereafter elect the successor

to fill the unexpired term of the Elected Director so removed.

'~l

!

i

j
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Section 3.09. Quorum. At all meetings of the &lard of Directors, two-thirds of all

Directors shall constirute a quorum for the transaction of business. Except in cases in which it

is by starute, the Declaration , the Certificate of Incorporation, or the By-Laws of th~

Association otherwise provided, a vote of majority of those in attendance at a duly constitllt~d

meeting shall be sufficient to elect and pass any measure.

Section 3.10. Directors: Powers and Duties. The &lard of Directors may exercise all the

powers of the Association, except such as are by statute, the Declaration, the Certific:ue or"

Incorporation or the By-Laws of the Association conferred upon or reserved to either Members

or the Developer.

Among the duties of the &lard of Directors shall be the following:

A. To provide for the maintenance and operation of all Association Facilities and

to adopt and publish rules and regulations governing their lise.

B. To levy, assess and collect the assessments provided for in the Declar.ltion.

C. To maintain the Association books and records in accordance with generally

accepted accounting principles and procedures.

D. To prepare the annual operating budget of the Association and to submit the

same to the Members.

E. To protect the rights of Members by enforcing the covenants, conditions and

restrictions set forth in the Declaration.

5
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Section 3.12. Additional Controlhy Developer. Notwithstanding anything lathe contrary

contained in this Declaration, so long as Developer shall continue to own 10 or morehomcs or

lots, butin no event later than six ye:JJs from the closing of tiUeto the first home or lot, tlle

Members and the Board of Directors of the Association shall not, without Developer's pno,r

written consent:

F. To otherwise enforce and carry out the provisions of the Declaration.

• Section 3.11. 8n
nual

Meetings. The first annual Association meeting of Members shall

beheld within 30 days after the first meeting of the Board of Directors of the Association.

Thereafter, annual meetings shall be held on the anniversary date thereof in each succceding
year; except that if such date is a Saturday, Sunday Or tegal holiday. the annual mooting ,hall

be held on the next succeeding business day.

(d) enter into' any service or maintenance contract for work not covered by

contracts in existence on the date the said plan is declared effective; or

(c) hire any employee in addition to the employees referred to in the Offering Plan

of the Association;

(a) make any addition, alteration or improvements to the common properti~s (in

to any home or lot), the foregoing not to include necessary and maintenance work;

(b) assess any charges for the creation of, addition to, or replacement of all or

part of a reserve, contingency or surplus fund; .

• (e) borrow money o,n behalf of the Association; or

•

(f) levy a special assessment.

Irrespective of the number of homes or lots owned by Developer, the Members and Board of

Directors of the Association shall not, without Developer's prior written consent, take any action

which impairs Developer's sales program or continued use of the property subject to this

Declaration in connection with such program. The provisions of this Section 3.12 shall not be

amended without the written consent of Developer.

Section 3.13 Liability of the Board of Directors. The members of the Board of directors

shall not be liable to the unit owners for any mistake of judgment, negligence, or otherwise,

except for their own individual willful misconduct or bad faith. The unit owners shall indemni r'y

and hold hannless each of the members of the Board of Directors against all liability to others

arising from their acts as, or by reason of the fact that such person was, a member of the Board

of directors. It is intended that the members of the Board of Directors shall have no personal

liability with respect to any contract made by them on behalf of the Association within the scope

of their authority. It is also intended. that the liability of any unit owner arising out of any

6
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contract made by the Board of Directors or out of the aforesaid indemnify in favor of the

members of the Board of Directors shall be limited to such proportion of the total liability

thereunder as his interest in the common elements bears to the interests of all of the unit owners

in the common elements. Every agreement made by the Board of Directors or by

the managing agent on behalf of the Association shall provide that the members of the Board of

Directors, or the managing agent, as the case may be, are acting only as agents for the ullit

owners and shall have no personal liability thereunder (except as unit owners), and that any

liability of a unit owner thereunder shall be limited to such proportion ofche total liability

thereunder as his interest in the common elements bears to the inten~sts of all unit owners in the
common elements.

ARTICLE IV

ASSOCIATION PRQPERTYRIOHTS AND POWERS

Section 4.01. Right to Contract, The Association may contract with any persoll,

corporation, firm or other entity for the performance of its various duties and functions. Without

limiting the foregoing, this right shall entitle the Association to enter into common management

agreements with Local Associations or Trusts, condominiums, cooperatives and other

homeowners' or residents' a,:ssociations, both within and without the Property.

Section 4.02. Hearin~Procedure, Where the Board of Directors is required in accordance

with the provisions of the Declaration to hold a public hearing prior to taking a certain action

(hereinafter referred to as a "Hearing"), the procedures set forth in this Section 4.02 (the

"Hearing Procedure") shall be followed. The Hearing on the proposed action (the "Proposal")

shall be held not less than 30 nor more than 60 days after the Board of Directors has iniriated

the Proposal. Notices of the Hearing (the "Notice") shall be posted on the ,Property, One such

Notice to be posted for each unit in a conspicuous public place convenient to such Unit for not

less than 20 days prior to the date of the Hearing. The Notice shaH also be published once in

a newspaper of general circulation in Saratoga not less than 10 or more than 20 days prior to

date of Hearing. The Notice shall describe in detail the Proposal, the Hearing Procedure set

forth herein as well as any other procedures applicable thereto as the date, time and place of tile

Hearing. The Hearing will be held on the Property or in a place reasonably accessible to the

Property. All Members and other interested persons shall be entitled, subject only to reasonahl~

rules and regulations established by the Board of Directors for the conduct of such Hearing, to

attend the Hearing, to express their views on the Proposal, to ask question, or to submit written

comments with regard to the Proposal. If, in connection with a proposal, a Hearing is required

pursuant to more than one section of the Declaration, the Board of Directors may elect to hold

one combined Hearing on such proposal, provided that all restrictions, limitations or additional

procedures, if any, imposed by each of the applicable Sections are followed.

Section 4.03. Acquisition Conveyance, fmprovements and Changes in Use of Association

Facilities. Subject to the limitations set forth in Subparagrap!ls A through C below, the Board

of Directors of, the Association, on such terms and conditions as it deems appropriate, may
authorize:

7
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2. the construction of Improvements or the making of additions, modifications or

alterations to, or the demolition of, an Association Facillty.

1. the transfer, conveyance, donation, lease or other disposition of an A~soci:lliOI\

Facility or portion thereof;•
3. the change in the use of any Association Facility.

A. Upon the affirmative vote of the Board of Directors proposing:

l. a transfer, conveyance, donation, lease or other disposition of an Association

Facility (a "Transfer"); and/or

2. a change in use of an Association Facility (including, without limitation,

construction of Improvements .such as to convert passive recreational or open space' to activt

. recreational use), which change in use will be a material alteration or abridgmentto the lise l)!'

such Association Facility (hereinafter referred to as "Material Change in Use");

the Board of Directors shall hold a hearing on the Proposal in accordance with the Hearing

Procedure sd forth in Section 4.02 hereof. In addition to such Hearing Procedure, not le$s thall

20 days prior to the date of the Hearing, the Board of Directors shall cause a copy of the Notice

to be mailed or delivered to ~I owners.

\

\

J.e

•

Not less than IS or more than 45 days after the Hearing the Board of Directors shall vote on tile

Proposal, with such moditications thereto as it deems appropriate after due consideration of the

written and oral comments received at the Hearing. An affirmative vote of not less than three-

fourths of the entire Board of Directors and not less than two-thirds of the owners (excluding

the developer) shall be required for approval; provided, however, that any Material Change ill

Use shall be in accord with Section 9.09 of this Declaration.

B. If a proposed acquisition of land or Improvements or the constnlction ()r'

Improvements or the making of an addition, modification or alteration to, or th~ demolition or'

an Association Facility, will result in a change in the Maximum Rate of th~ Maintenance

Assessment as provided in Section 5.06 hereof or the imposition ofa Special Assessment as

provided in Section 5.07, the'Board of Directors shall hold aHearing thereon in accordance with

the Hearing Procedure set forth in Section 4.02, and the provisions of Section 5.06 or Section

5.07 as the case may be, prior to finally authorizing such action.

C. Prior to:

1. the making of an addition, modification or alteration to an Association Facility,

or

2. the demolition of an Association Facility, or

8
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3. the authorizing of a Material Change in Use of an Association Facility ,the

Board of Directors shall obtain the approval of the Association.

Section 4.04. Use and Maintenance of rennin Associatjon Facilities. Notwithstanding
any of the provisions herein to the contrary, if Developer detennines that any portion of the

Property proposed to be conveyed to the Association will primarily benefit one or more

Owner(s) because of proximity to and principal use of such portion of the Property , or if the

Board of Directors of the Association so determines with respect to an existing or propost:d

Facility or Facilities, Developer or the BDard of Directors after holding a He;.lring thereLlIl

pursuant to Section 4.02 hereof, may either:

A. fonnally restrict Or limit the use of such Facility(ies) to such Owner(s) anu requiry,

that maintenance and operation of such Facility(ies) and the cost thereof be the direct

responsibility of such Owner(s), provided, however, that no such determination with respect tLl

any Facility(ies) shall be valid unless a similar determination is made with respect to' all other

Facility(ies) (present and future) which are of a. similar nature or type and which primarily

benefit one or more Owner(s) in a substantially similar manner; or

B. without fonnally restricting or limiting the use of such Facility(ies) to such Owner(s),

provide that maintenance and opetationof such Facility(ies) be the direct responsibility of sllch

Owner(s), but only if each such owner consents in writing thereto.

Section 4.05. Ri~hts to Borrow and Mortgage. Except as provided in SectionJ.12, the

Association may borrow funds and in conjunction therewith may mortgage its properties,

provided, however, that the association properties cannot be mortgaged without the consent of

two-thirds of the owners (excluding the developer). The amount. tenns, rate or rates of all

borrowing and the provisions of all agreements with lenders shall be detennined by the Board

of Directors acting in its absolute discretion, subject only to the ability of the Association to

repay such borrowed funds from Assessments.

Section 4.06. Right of Association to Use Utility Lines, For the purpose of maintaining,

improving or repairing Association Facilities, the Association may use water or electricity from

outdoor taps or sockets located anywhere on the Property. Promptly after each such usage, the

Association in waiting, shall so notify the Owner or occupant of the Parcel upon which the tap

or socket is located, setting forth the date of such usage, as well as any other pertinent

information. The Association shall reimburse the Owner or occupant of the Parcel upon which

such tap or socket is locate, for that portion of the Owner's or occupant's charges for water or

electricity attributable to the use by the Association, such proportionate allocation to be as the

Association reasonably determines.

Section 4.07. Environmental Consideration. In carrying out its responsibilities to enforce

the provisions of the Declaration, and in particular the provisions of Section 7.10 herein, the

Board of Directors of the Association (and the Architectural Committee as provided in Article

VI hereof) shall consider the environmental impactor' any existing or proposed activities on rhe

9
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Property or any portion thereof and may in its discretion establish standards or guidelines aimed
at reducing or eliminating any adverse environmental impact of its activities or take affirmative

action to improve the quality of the environment.

Section 4.08. t{on-Discriminatiol1 by Association. Neither the Association nor any

officer, director, agent, committee, member,' or committee member or employee thereof shall

make unavailable or deny the occupancy or use of any Facility to any person or persons to take

any other actions which discriminate on the basis of race, religion, color, sex, sexual orien.ation

or national origin. This covenant shall run with the land and shall remain in effect without any

limitation in time. ",

ARTICLE V

ASSarIA nON-ASSESSMENTS

10

A. annual assessments or charges ("Maintenance Assessments"),

(b) The difference between actual Association expenses as provided fof in Exhibit

"B" of the Developer's Affidavit, and the Association charges levied on owners who have closed

title to their Homes or Lots. For purposes of the preceding sentence, actual Association expenses

(al The common charges levied on unsold units or Lots; or
, .

After Association charges have been levied on one or more owners who have closed title

to their Homes or Lots, Developer's obligation for Association charges for unsold Homes or

Lots shall be the lesser of the following:

Section 5.02. Developer's Obligation For Association Assessments.

C. property taX assessments for all real property taXes on the Common Areas, if

riot included in the Maintenance Assessments, together hereinafter being referred to as

"Assessments". .

B. special assessments for capital improvements ("Special Assessments"), and

Section 5.01. Imposition. Personal. Ohligationn Lien. Each Owner of a Unit on becoming

the Owner by the acceptance of a deed otherwise. whether or not the deed or allY olh~r

instrument pursuant to which title is obtained so provides, shall be deemed to covenant and agn:e

to pay to the Association:

The Assessments shall be fixed, established and collected from their Due Date(s) as

described in Section 5.04 below. Each Assessment (or installment payment thereof), together

with such interest thereon and costs of collection as hereinafter provided, shall be a charge and

continuing lien upon the Unit or underlying portion of the Property against which the Assessment

is made and shall also be the personal obligation of the Owner of such Unit on such Due Date.

•
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shall be computed byallocating the accrued expenditures incurred over thebudgct YQrs (0 which

such expenditures relate, and by further allocating the expenditures, as allocated to the budget

year, over the twelve month budget period. For example, if an expenditure in the amount or"

$1,440.00 is made to an independent contractor for services to be rendered during four munths

of the current budget year and two months during the next budget year, $960.00 of such

expenditure shall be allocated to the current budget year and the remaining $480.00 shall lJe.;

allocated to the next budget year. The $960.00 expense allocated to the current budget ye...'lrshall

be further allocated over the 12 month period of the current budget year, such that the actual

monthly Association expense shall be deemed to be $80.00. Likewise, the $480.00 expense

allocated to the next budget year shall be further allocated over the 12 month period oftlle next

budget year, such that the actual monthly Association expense shall be deemed to be $40.00.

Section 5.03. Basis. Annual Rate and Maximum Rate of Maintenance Assessrnenl. The

annual maintenance Assessments for each Unit shall be the Annual Rate for the entire

Association as fixed by the Board of Directors divided by the total number of memb~rs (23).

II
'+'i The annual Rate or Rates shall be determined each year by the Board of Directors, but

shall not exceed in any fiscal year the Maximum Annual Rate ("Maximum Rate") permitted.

•

The initial Maximum Rate effective for the first fiscal year of the Association shall be

'<1 $500.00 per Unit, and shall be increased or decreased each year as determined by the Board of

j Directors. The Annual Rates and Maximum rates for each Assessment for each year shall be set

forth in the Assessment Notice referred to in Section 5.04 below.

Section 5.04. Establishment of Maintenance Assessment: Assessment Notice. For each

fiscal year, prior to commencement thereof, based on the Association's budget for such year and

in accordance with Section 5.03 above, the Board of Directors of the Association shall (1) tix.

the Annual Rate or Rates for such fiscal year, (2) fix the Maintenance Assessment for each unit;

(3) establish the due date or dates ("Due Dates") for payment of the Maintenance Assessment

or installments thereof; and (4) so notify the Owner of each Unitin writing (the" Assessment
Notice").

Section 5.05. CQmmencementof Obligation to Pay Assessments on Specific Unit. With

respect to each Unit, the current Owner thereof shall become initially liable for the payment of

Assessments commencing on the first day of the month following the earlier of (a) the date the

unit is occupied, or (b) the date title to said Unit is initially transferred to the Owner.

If such obligation with respect to an Unit commences at a time other than the beginning

of the Association's fiscal year, the annual Maintenance Assessment due for the balance of slIch
fiscal year shall be pro~rated accordingly.

Section 5.06. Change in Maximum Rate of Maintenance Assessments. The Association

may change the Maximum Rate of the Maintenance Assessment in the following Illanner:
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Upon the affirmative yote of the Board of Directors proposing a change in the Maximum

Rate, the Board of Directors shall hold a hearing on said Proposal in accordance with th~

Hearing Procedures set forth in Section 4.04 hereof. Not less than 10 nor more than 45 days

after such Hearing the Board of Directors shall vote on the proposed increase or J. kss~r

increase, and the affirmative vote of not less than two-thirds of the entire Board of Directors

shall be required for approval.

Section 5.09. Effect of Non-Payment. of Assessment. If a maintenance of Special

Assessment or installment payment thereof with respect to a Unit, is not paid by the Due Date

established pursuant to Section 5.04 or SectionS.07 hereof for the payment of such Maintenance

or Special Assessment, or installment payment, then such payment shall be deemed delinquent

and shall (together with interest, at a rate of 12% per annum from the Due Date, penalties or

cost of collection including attorney's fees as may be fixed from time to time by the Board of

Section 5.07. s..vecial Assessments for Capital ImL)rOvements. In additional to the

Maintenance Assessments, and in accordance wi th the provisions of this Section 5.07, the Board

of Directors may levy in any fiscal year a Special Assessment, payable.in that year or in the

following year only, for the purpose of defraying, in whole or in part, the cost of any capital

improvements, including, without limitation, the construction; reconstruction or replacement of f

or repairs of a capital nature to, Facilities, including the necessary fixtures and personal property

related thereto. Before levying such Special Assessment, the Board of Directors shall hold a

Hearing on said proposed Special Assessment in accordance with the Hearing Procedures set

forth in Section 4.04 of this Declaration. Not, less than 10 nor more than 45 days after such

Hearing, the Board of Directors shall vote on the proposed Special Assessment or a Special

Assessment ora lesser amount, and the affirmative vote of not less than two-thirds of the entire

Board of Directors shall be required for approval. Each Unit shall pay that portion of a Special

Assessment which bears the same ratio to the total amount of the Special Assessment as the

Unit's maintenance Assessment for such fiscal year bears to the total of the Maintenance

Assessments levied by the Association for such fiscal year, such ratio to be determined for each

Unit as of the date such Special Assessment is approved by the Eoard of Directors. The Board

shall establish a due date or due dates ("Due Dates") for payment of each Special- Assessment

or installments thereof and shall notify each Owner thereof in writing at least 30 days prior to

its Due Date or the first such Due Date if payable in installments. Each notice shall set forth the

total amount of such Special Assessment, the amount to be paid by the Owner, and the manner

in which said Owner's share was determined. .

Section 5.08. Right to Lower Assessment for Certain Senior Citizens. Notwithstanding

any other provision herein, the Board of Directors may, in. a given year, with respect to the

Maintenance Assessment, assess Units owned and occupied as residences by "Senior Citizens" ,

or certain categories of "Senior Citizens" (as such term shall be from time to time defined and

consistently applied by the Board of Directors) at a rate lower than the Annual Rate an/or may

exempt such Units from paying Special Assessments or reduce the amounts of Special

Assessments due from such Units. Such reduction in Assessments shall be subject to such

qualifications and regulations which the Board of Directors may establish from time to time.

•



Directors be a lien on the Parcd on which the Unit is situated. In addition to such lien, the thell

. Owner of the Unit may be held personally liable for the payment thereof (including interest.

penalties and costs of collection). Such personal liability with respect to a delinquent payment

shall remain the person liability of the then Owner until paid and shall be required to be assul11ed •

by any successorS in interest to the Unit. The Association may bring legal action for payment

against the Owner(s) personally liable or may foreclose <;>nthe lien as it deems advisable.

Section 5.10. Use QfFunds, The Assessments shall be used exclusively for the benefit

of the Members of the Association and the Owners of the Property, tQ promote. the recreation,

health, safety and welfare of said Members and Owners, to preserve, protect and enhance the

value of the Association Facilities and the Property, and to insure the enjoyment of rights,

privileges and easements with respect to the Association Facilities. .

Section 5.11. Right to Maintain SlIrpillS and Reserves. The Association shall not be

-obligated in any calendar year to spend all sums collected in such year by way of Assessments,

or otherwise, and may allocate such funds to any reserves for repair or replacement of the

Association Facilities or additions thereto (which the Association, through its Board of Directors,

may establish and maintain) or carry such sums forward as surplus. The Association shall not

be obligated to apply any such surpluses to the reduction of the Maintenance Assessment in the

succeeding year, but may carry forward from year to year such surplus as the Board of Directors

in its absolute discretion may determine to be desirable for the greater financial security' and the
effectuation of the purposes of the Association.

" '''~~,'''.'
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Section 5.12. Assessment Certificate. Upon the written request of an Owner or lessee or

occupant or any prospective Owner, lessee, mortgage or title insurer of a Unit, the Association

shall, within a reasonable period of time, issue and furnish to the person or entity making the •

request a certificate in writing ("Assessment Certificate") signed by an officer or assignee of the

Association setting forth with respeCt to such Unit or Units, as of the date of said Certiticate,

(i) whether the Assessments, if any, have been paid, (ii) the amount of such Assessments,

including interest, penalties and costs, if any, due and payable as if such date and (iii) any other

amounts owing to the Association. When the request for the Certificate is made by a person or

entity other than th~ Owner, a copy of the Certificate shall also be sent to the Owner. A

reasonable charge as determined by the Board of Directors, may be made for the issuance of

such Certificate. Any such Certificate, when duly issued as herein provided, shall be conclusive

and binding with ,regard to any matter therein stated as between the Association any any bona

fide purchaser or new lessee of, or lender on, or title insurer of, the Unit or Units in question.

Section 5.13. Subordination of Assessment Lien to Mortgages. The lien of the

Assessments provided for herein shall be subordinate of the lien of any mortgages or mortgage

now or hereafter placed upon any Unit or other portion of the Property subject to said

Assessments; provided, however, that such subordination shall apply only to the Assessments

which have become due and payable prior to a sale or transfer of such Unit or other portion of

the Property pursuant to a decree of foreclosure, or any other proceedings in lieu of foreclosure.

Such sale or transfer shall not relieve such Unit or other portion of the Property tram any



Assessments thereafterbecoming due, not from the lien of any such subsequent Assessments.

Section 5.14. bssociatioo Fuods and Assets - No ..RjgbHQ Ailllill. EncIIIll~L

Hypothecate or Pledge. Although all funds and other assets of t.he Association, and any protits

derived therefrom, shall be held for the benefit of.the members of the Association, no member

of the Association shall have the right to assign, encumber, hypothecate, pledge or in any

manner transfer his membership or interest in or to said funds or. assets, except as an

appurtenance to his unit or lot. When an owner of a unit or lot shall cease to be a member of

the Association by reason of divestment of ownership of said unit or lot, by whatever means.

the Association shall not be required to account to sllch owner for any -share of the funds or

assets of the Association.

ARTICLE VI

CONTROL

Section 6.01 Control by Association, Enforcement of the Declaration with respect to

control over any change in use or any additions, modifications, or alterations to any

Improvement on said Parcel or portion of the Property shall be the responsibility of the

Association, acting through the Architectural Standards Committee, as provided in Section 6.02

below.

•

•

Section 6.02. Composition and Function of Architectural Standards Committee. The

Architectural Standards Committee (the" Architectural Committee") shall be a permanent sub-

committee of the Association and shall approve all proposed additions, exterior modifications

or alterations to any Improvements or any proposed change in the use of a Parcel or any other

portion of the Property (including Association Facilities). TheArchitectural Committee mayalso

assist and advise the Board of Directors of the Association in enforcing the Declaration and in

advertising and publishing niles, regulations and guidelines, and may from time to time perfom1

such other duties or functions as may be assigned to it by the Board of Directors. The

Architectural Committee shall be composed of five or more persons (as determined by the Board

of Directors from time to time). The Committee members shall be designated by the Board of

Directors of the Association for tenTISof two years, buy shall be subject to removal, with or

without cause by the affirmative vote of not less than two-thirds of the members of the Board

of Directors. All Committee members shall be Members of the Association.

Section 6.03. Submission of Plans to Architectural Committee. No addition, modification

or alteration shall be make on or to a Parcel or other portion of the property or the

Improvements located thereon, nor shall the use thereof be changed, unless and until a plan or

plans therefore, in such fonn and detail as the Architectural Committee requests, have b~n

submitted to, and reviewed and approved by the Architectural Committee. The Architectural

Committee may charge and collect a reasonable fee for the examination of plans submilted for

approval. . .

Section 6.04. Basis. for Disapproval of Plans by Architectural Committee: The

14



Architectural Committee may disapprove any plans submitted pursuant to Section 6.03 above for.
any of the following reasons:

A. failure of such plan 10 comply with any prolective covenants, conditions and .,
restrictions contained In the Declaratlon and which benefit or encumber tho Parcel or other
portion of the property;.

B. failure to include information, in such plans as requested;

C. objection to the site plan, exterior design, appearance or materials or any

proposed improvements, including without limitation, color or color scheme, finish, proportipn,

style of architecture, proposed parking, height, bulk or appropriateness of any proposed
improvements.

D. incompatibility of proposed Improvements or use of proposed Improvements
with existing Improvements or uses in the vicinity; .

E. the. failure of proposed Improvements to comply with any zoning, building,

health or other governmental laws, codes, ordinances, rules or regulations ..

. F. any other matter which in the judgement and sole discretion of the

Architectural Committee would render the proposed Improvements, use or uses inharmonious

or incompatible with the general plan of improvement of the Property of portion thereof or with

Improvements or uses in the vicinity .

. Section 6.05. Approval of Architectural Committee. A majority vote of the Architectural

Committee shall be required for the approval or qualified approval of any plans submitted

pursuant to Section 6.03 above. Upon approval or qualified approval by the Architectural

Committee of any plans submittedpursuant to Section 6.03 above; the Architectural Committee

sliall notify the applicant in writing of such notify the applicant in writing of such approval or

qualified approval, which. notification shall set forth any qualification or conditions of such

. approval, shall file a copy of such plans as approved for permanent record (together with such

qualification or conditions, if any) and, if requested by the applicant, shall provide the applicant

with a copy of such plans bearing a notation of such approval or qualified approval. Approval

of any such plans relating to any Parcel or portion of the Property shall be final as to such

Parcel or portion of the Property and such approval may not be revoked or rescinded thereafter

provided (i) that the Improvements or uses shown or described on or in such plans do no'tviolate

any protective covenants, conditions or restrictions set forth in the Declaration which benefit or

encumber the Parcel or portion of the Property, and (ii) that such plans and any qualifications

or conditions attached to such approval of the plans do not violate any applicable governmental

law, rule or regulation, zoning, building, health or other code or ordinance. Approval of any

plans for use in connection with any Parcel or portion of the Property shall not be deemed a

waiver of the right of the Architectural Committee to disapprove similar plans or any of the

features or elements included therein if such plans, features or elements are subsequently
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submitted for use in connection with any other Parcel or portion of the Property.

Section 6.06.yyriuen Notification of Djsapproval. In any case where the Architectural

Committee disapproves any plans submitted hereunder, the Architectural Committee shall so

notify the applicant in writing together with a statement of the grounds upon which such ~ction

was based as set forth in Section 6.04. In any such case, the Architectural Committee shall, if

requested arid if possible, make reasonable efforts to assist and advise the applicant so that

acceptable plans can be prepared and resubmitted for approval.

HI

,

•

Section 6.07; failure of Committee to Act. If any applicant has not reCeived notice of

the Architectural Committee approving or disapproving any plans within 60 days after

submission thereof, said applicant may notify the Committee in writing of that fact. The plans

shall be deemed approved by the Committee unless notice to the. contrary is given by tht:

Committee not later than the later of:

A. 30 days after the date of such notice, is sllch notice is given;

. B. 100 days after the date the plans were originally submitted

Section 6.08. Committee's Right to Promulgate Rules and Regulations. The Architectural

Committee may from time to time promulgate rules and. regulations governing the f()'rm and

content of plans to be submitted for approval or with request to the approval or disapproval llt

certain rypcs of alterations, additions or modifications to Improvements, or uses; provided,

however, that no such rule or regulation shall be deemed to bind the Architectural Committee

to approve or disapprove any plans submitted for approval, or to waive the exercise of the

Committee's decision as to such plans, and provided further that no such rule or regulation shall

be inconsistent with the provisions of the Declaration or any applicable governmental law I code,

ordinance. rule or regulation.

Section 6.09. Delegation of functions. The Architectural Committee may authorize its

staff, subcommittees or any individual member of the Architectural Committee to perform any

or all of the functions of the Committee as long as the number and identity of such staff,

subcommittee or member, and the functions and scope of authority have been established by a

resolution of the entire Architect:ural Committee. The approval or disapproval of plans by the

staff member, individual member or sub-committee will be subject, however, to the re.asonablc

review of the Architectural Committee, in accordance with procedures to be established by the

Committee.

Section 6.10. Records of Meetjngs and Regulations. The Architectural Committee shall

keep minutes of meeting and maintain records of all votes taken at meetings. The Architectural

Committee shall make such records and current copies of its rules and regulations available at

reasonable places and times for inspection by any person.

Section 6.11. Liabi1ity of Architechlral Committee. No action taken by the Architectural
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Committee or any member, subcommittee, employee or agent thereof, shall entitle any ~rsol1

to rely thereon, with respect to confonnity with laws, regulation, codes or ordinances, or with
respect to the physical or other condition of any Parcel or other portion of the Property. Neith~r
the Association nor any member, subcommittee, employee or agent shall be liable to anyone

submitting plans to them fqr approval or to any Owner, member or any other person, in

connection with any submission of plans, or the approval or disapproval thereof, including
without limitation, mistakes in judgement, negligence or nonfeasance. Every person or other
entity submitting plans to the Architectural Committee agrees, by submission of such plans, th•.H
no action or suit will be brought against the Association or the Architectural Committee (or any
member, subcommittee, employee or agent thereof) in connection with such submission.

Section 6.12. Architectural Committee Certincate. Upon written request of any O~ner.

lessee or occupant (or any prospective Owner, lessee, mortgagee, or title insurer) of a Pared
or other portion or the Property, the Architectural Committee shall, within a reasonable ~riod

of time, issue and furnish to the person or entity making the request a certificate- in writing
("Architectural Committee Certificate") signed by a member of the Architectural Committ~e
stating, as of the date of such Certificate, whether or not the Parcel or other portion of the
Property, or any Improvements thereon, violates any of the provisions of the Declaration

respecting theextenor appearance, design or maintenance and describing such violations, if any.
A reasonable charge, as determined by the Architectural Committee, may be imposed fnr
issuance of such Architectural Committee Certificate. Any such Architectural Cotl1mitt~e
Certificate, when duly issued as herein -provitkd, shall be conclusive and binding with regard
to any matter therein Slated between the Association and any bona fide purchaser of, new lessee
of,lenderon, or title insurer of, the Parcel of other portion of the Property in question._

6.13 Architechll-al Committee Approval.
The Architectural Committee hereby approves all plans for the construction of singk

family dwellings on the property built by Jeffory 1. Myers; Sheltertherm Builders, Inc .. and
Niskayuna Residential Developers, Ltd. without the submission of any plans.
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ARTICLE VII

GENERAL COVEN ANTS AND RESTRICTIONS

Section 7.01 Maintenance. The Association will provide care and maintenance upon the

member's property, limited to the following: trimming grass, maintaining shrubs, fertilizing

lawns, removing snow from walks, parking areas and drivewa.ys and maintaining the driveways

and parking areas. Payment for such care or maintenance shall be assessed against the lot or

home upon which the services are performed and shall be added to and become part of the

annual maintenance assessment or charge to which such lot or home is subject, and, as part\of

such annual assessment or charge, it shall bea lien and obligation of the owner in all respects.

(See Article V of this Declaration).

Any agent of the Association may at any reasonable time to times enter upon, across,

over and through the premises owned by each townhouse owner or other portion of the property

for the purpose of providing such care and maintenance.

i,
-,

i
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The Owner of a parcel or other portion of property shall keep the Parcel and all-

improvements thereon in good order and repair, including buy not limited to watering of the

lawn and shrubbery, and painting or other appropriate external care of the buildings and other

improvements thereon, all in a manner and with such frequency as is consistent with good

property management.

Section 7.02. Advertising and Signs. Nosign ocother advertising device of any nature

shall be placed for display to the public view on such Parcel or other portion of Property

(including temporary signs advertising property for sale or rent) except with the consent of the

Architectural Committee.

Section 7.03. Animals. Birds. and Insects. No animals, birds or insects shall be kept or

maintained on such Parcel or other portion of the Property other than for domestic purposes,

except with the consent of the Architectural Committee which may, from time to time, impose

reasonable rules and regulations setting forth the type and number of animals, birds and insects

that may be kept on any portion of the Property and may prohibit certain types of animals, birds

or insects entirely.

Section 7.04. Protective Screening and Fences. An screen planting, fence enclosures or

walls initially developed on a Parcel or other portion of the Property shall be maintained by the

Owner of said Parcel or other portion of the Property and shall not be removed or replaced with

other than a similar type of planting, fence or wall except with the permission or the

Architectural Committee. Except for the foregoing, no fence, wall, or screen planting of any

kind shall be planted, installed or erected upon said parcel or other portion of the property unless

approved by the Architectural Committee. Notwithstanding the foregoing, no fence, wall or

screen planting shall be maintained so as to obstruct sight lines for vehicular traffic.

S~ction7.05. Garbage and Refuse Disposal. Except for building materials during the

18'



course of construction or repair of any approved Improvements, no lumber, metals, bulk
materials, rubbish, refuse, garbage, trash or other waste material (all of which are referr~d to
hereinafter as "Trash ") shall be kept, stored, or allowed to accumulate outdoors on any portion
of the .Propcrty, except in sanitary containers and screened from adjacent an surrounding

property. Such containers may be placed in the open within 24 hours of a sdeduled pick-up. •.
The Association, with respect to Parcels or other portions of the Property may, in its discretion,

adopt and promulgate reasonable rules and regulations relating to size, shape, color and type of
containers pcnnitted and the manner of storage of the same on any portion of the Property. All
facilities for the storage or disposal of Trash, shall be kept in a clean and sanitary condition.

S<xtion 7.06. Utility Easements. There is hereby created a blank:et easement upon,

across, over, through and under the property subject to this Declaration for ingress, egress,

installation, replacement, repair and maintenance of all utility and service lines and systenls

including but not limited to sewers, water, gas, telephones, electricity, television, cabk or

communication lines and systems. By virtue of this easement, it shall be expressly permissibk
for the Owner or providing utility or service company to maintain facilities and equipment on
said property, to excavate for such purposes and to affix and maintain wires, circuits anJ
conduits on, in and under roofs, floors, slabs and exterior walls of the residences provided the

owner or utility or service company restores disturbed areas to the condition in which they were

found. Notwithstanding anything to the contrary contained in this paragraph, no sewers,
electrical lines may be installed or relocated on the said property except as programmed and
approved by the Developer prior to the conveyance of the first home or lot to an Owner or by

the Architectural Review Committee thereafter. This casement shall in no way affect any otha
recorded easements on said property. This easement shall be limited to improvements as
originally constructed.

Section 7.07. Drainaee E4semeots. Each Owner shall maintain and repair any drainage
facilities on such Owner's Parcel. Each and every other Owner shall have the right to enttr upon
the drainage easement areas of any other Parcel or for the purpose of installing, maintaining and
repairing the drainage facilities on such other Parcel which in any way interfere with the

drainage or drainage facilities of such Owner's Parcel. Unless required by law, the Town of
Niskayuna, shall not be responsible for the maintenance and repair of the'drainage. facilities and
such maintenance and repair shall be the responsibility of the Owners. .

Section 7.08. Noxjo\lsor Offensive Activities. No noxious or offensive activity shall be
carried out upon any portion of the Property, nor shall anything be done thereon that may Ilt:

or become a nuisance or annoyance to the area orta the residents or Owners thereof. The
emission of smoke, soot, fly ash, dust, fumes, herbicides, insecticides, and other types of air
pollution or radioactive emissions or electromagnetic radiation disturbances, shall be controlkd
so as not to be detrimental to or endanger the public health, safety, comfort or wei fare, be
injurious to property, vegetation or animals, adversely affect property values or otherwise
produce a public nuisance or hazard of violate any applicable zoning regulations or govemmental
law, ordinance or code. In addition, the sound pressure level as measured at the edge of ;lIlY

Parcel or other portion of the Property, and which is produced by mechanical, electri.cal or
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vehicular operation on such Parcel or other portion of the Property, where said Parcel or other
portion is proximate to a residential area, shall not exceed the average intensity of the stre~t

traffic noise in said residential area except' with the consent of the Architectural Committee .

Section 7.09. Fany Wall: Encroachments. A wall, intended ta be constructed on the

dividing line betw,een two or more adjacent Parcels (whether or nolSuch weill is on dividing line

between adjacent Parcel) shall constitute a party, wall.

The cost of reasonable repair and maintenance of a party wall shall be shared by the

Owners of the adjoining Parcels in proportion to their use of the wall. If a party wall is

destroyed or damag~ by fire or other casualty, to the extent that the cost of repair is not

recovered by insurance. any Owner who shares the wall may restore it and the other Owner(s)

who share the wall shall contribute to the cost of restoration proportionately. Notwithst31ldi'ng

any other provision of this paragraph an Owner who, by his negligent"orwillfulact or omission;

damages or causes the parry wall to be damaged shall bear the entire cost of repair.

If a structure located primarily on one Parcel inadvertently encroaches not more than

three feet upon another Parcel as a result of the original construction of such structure, or the

later reconstruction of such structUre or a portion thereof after partial or total destruction by fire

or other casualty or through eminent domain proceedings; or as a result of settling or shifting

of such structure or a portion thereof, there shall be implied an easement for such encroachments

and for the maintenance of same so long as such encroaching Improvement or portion thereof

shall stand.

Section 7.10. Oil and Mining Operations.. No portion of the Property shall be used for

the purpose of boring, drilling, refining, mining, quarrying, exploring for or removing oil or

other hydrocarOons, minerals, gravel or earth (except soil borings in connection with lh~

improvement of said portion of the Property) and no derrick or other structure designed for use

in boring for oil or natural gas or any other mineral shall be erected, maintained or permillL:d

on any portion of the Property, except with the consent of the Architectural Committee.

Section 7.11. pwe11in~ in Qther ThanResidentialUoits. No temporary building, traikr,

basement, tent; shack, bam, outbuilding, shed, garage, or building in the course of constmction

or other temporary structure shall be used, temporarily or permanently, as a swelling 00 any

P'!Jcel or other portion of the Property except with the consent of the Architectural CommittL:e.

Section 7.12. Television and Radio Antennas. No outside television or radio antL:nnashall

be erected on any Parcel or other portion of the Property except with the consent of the cnnSl:nt

of the Architectural Committee.

Section 7.13. Trees and Other Natural Features. Except as provided below, and except

in the event of an emergency, no trees having a diameter of four (4) inches or more. as

measured from a point two feet above ground level, nor any other tree or shmb planted by

Developer, shalLbe removed from such parcel or portion of the Property without the permission
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of the Architectural Committee. The Architectural Committ~ in is discretion, may adopt an

promulgate rules and regulations regarding the preservation of trees and other natural resources

and wildlife upon the Property. The Architl:Ctural Committee may designate certain trees,

regardless of size, as not removable without written authorization. '

Section 7.14. Use and Maintenance of Slope Control Areas. Within any slope control

area shown on any filed map or plat, no Improvements, planting or other materials shall b~

placed or permitted to remain, nor shall any activity be undertaken, which may damage or

interfere with established slope ratios, create erosion or sliding problems, change the directions

of flow or drainage channels, or obstruct or retard the now of water through drainage channels.

The slope control areas. of any Parcel shall be maintained continuously by the Owner of said

Parcel or portion of the Property, except in those cases where a governmental agen t or other

public entity or utility company is responsible for such maintenance.'

Section 7.15. Snowmobiles. No snowmobile.or similar motor vehicle shall be operated

on any portion of the Property except with the consent of the Association.

Section 7.16. Non-Discrimination in Sale or Rental. No Owner shall refuse to sell or

rent, after the making of a bona fide offer, or refuse to negotiate for the sale or rental of, or

otherwise make unavailable to ordeny the occupancy or use of any portion ofthe Property to

any person or persons because of race, color, religion, sex, sexual orientation or national origin ..

This covenant shall run with the land and shall remain in effect without any limitation in tim~.

•

Section 7.17. Insurance Coverage and Insurance Assessments. The Board of Directors,

or its duly authorized agent, shall have the authority to and shall obtain insurance for all

buildings, including all single family residential units, unless the owners thereof have supplied

proof of adequate coverage to the Board of Directors' complete satisfaction, against loss or •

damage by fire or other hazards in an amount sufficient to cover the full replacement cost of any

repair or reconstruction ,work in the event of damage or destruction from any hazard.

Such policies shall specifically cover each unit owner's garage, irrespective of whetha

the right to use such garage shall exist by virtue of fee simple ownership or an exclusive

easement. Such policies shall provide that insurance proceeds payable on account of loss, or

damage to, the real property shall be adjusted with the carrieres) by the Mohawk Trails

Homeowners' Association, Inc. and shall be payable solely to the homeowner's mortgagee, if

any, and the Mohawk Trails Homeowners' Association, Inc., as Insurance Trustee for the

homeowner(s). Such insurance proceeds shall be applied to repair or restoration of the property

as hereinafter provided. Ail such insurance policies shall provide that coverage may not be

cancelled by the carrier without first giving Mohawk Trails Homeowners; Association, fne., and

unit mortgagee, if any, ten days written notice of.cancellation. All such policies shall contain,

if obtainable, a waiver of the right of subrogation against any unit owner, memhers of the lInit

owners family, Mohawk Trails Homeowners' Association, Inc., its officers, agents and

employees, as well as a waiver of the "pro rata" clause.
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The Association shall also obtain a broad fonn public liability policy covering all

common area and all damage or injury caused by the: negligence of the Association or any of its

agents, officers or employees in an amount of not less, than one million dollars for each

occurrence and such policies shall contain a waiver of the right of subrogation against members

of the Mohawk Trails Homeowners' Association, Inc., it officers, agents and employees.

•

•

Premiums for all obtained by the Board of Directors, except policies on the individual

residences, shall be a common expense. Premiums for insurance obtained by the Board of

Directors on individual residences shall not be a part of the common expense, but shall be an

expense of the owner(s)of the specific residence or residences socovC?redand a debt owed by

the owners and shall be paid within twenty (20) days after notice of such debt and shall be

collectible by any lawful procedure pennitted by the laws of the State of New York. In addition,

if said debt is not paid within (20) twenty days after notice of such debt, such amount shall

automatically become a lien upon such owner's residence and shall continue to be such a li,en

until fully paid. This lien shall be subordinate to the lien of any first mortgagee and shaH be

enforceable in the same manner as any lien created by failure to pay. the maintenance

assessments .

Any owner may, if he wishes, at his own expense, carry any and all other insurance he

deems advisable beyond that included in the homeowners policy required by the Assqciation,

provided that the liability of the carrier issuing insurance procured by the Association shall not

be affected or diminished by reason of any such additional insurance carried by any owner.

In the event of damage or destruction by fire or other casualty to' any property cover~t!

by insurance payable to the Association as trustee for the homeowners, the Board of Directors

shall, with the concurrence of mortgagees, if any, upon receipt of the insurance proceeds,

contract to rebuild or, repair such damaged or destroyed portions of the property to as good

condition as formerly. All such insurance proceeds shall be deposited in a bank or other financial

institution, the accounts of which bank or institution are insured by a Federal govemlllental

agency, with the provision agreed to by said bank or institution that such funds may he

withdrawn only by signature of at least one-third (113) of the members of the Board of

Directors, or by an agent duly authorized by the Board of Directors. The Board of Directors

shall obtain bids from at least two reputable contractors, and then may negotiate with any sllch

contractor, who may be required to provide a full perfonnance and payment bont! for the repair,

reconstruction or rebuilding of such building or buildings. In the event that insurance proceeds

are insufficient to pay all the costs of repairing and/or rebuilding to as good condition as

fonnerly, the Board of Directors shall levy a special assessment, as provided in Article V,

Section 5.07 against all owners of the damaged residences in such proportions as the Hoard of

Directors deem fair and equitable in the light of the damage sustained by such residences to

make up any deficiency, except that the special assessment shall be levied against all owners,

in e{}ualproportions, to make up any deficiency for repair or rebuilding of the common arL:a.

In the event such insurance proceeds exceed the cost or repair and reconstnlction, sllch eXCl:SS

shall be paid over to the respective mortgagees and owners in such proportions a~ the Board of

Directors deem fair and equitable in the light of the damage sustained by such residences. Slich
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payments shall be make to all such owners and their mortgagees as their interests may ap~l'.

The Board of Directors, or its duly authorized agent, shall have authority to anti shall
obtain officers' and directors liability insurance ..

Section 7.18. Reser:yation of Easements, Licenses,Rlehts and privileges by Developer,.
The Developer, its successors, assigns and purchasers reserves the easements, licenses, rights
and privileges of a right~of-way in, through, over, under and across the property subject to this
Declaration, for the purpoSe of completing its work in the development of the community and,
towards this end, reserves the right to grant and reserve easements and rights~of-way in,

through, over, under and across said property for the installation, maintenance and inspection

of lines and appurtenances for public or private water, sewer, drainage, cable televi$ion,

electricity and other utilities and for other materials or services necessary for the completion'of

the work. Developer, its successors, assigns and purchasers reserves the right to connect with
and make use of the utility lines, wires, pipes, conduits, cable television, sewers and drainage
lines which may from time to time be in or along the street and roads or other areas of the said
property. Developer. its successors, assigns and purchasers reserves the right to
continue to use the common properties and any sales office or pavilions, model homes, signs anti

parking spaces located on the said property, in its efforts to market homes constmcted or to be
constructed thereon. Thisparagraph shall not be amended without the express written consc::nt
of Developer, its successors, assi~ns and purchasers.

Section 7.19. Depositing Ashes. Snow. Ice. Stones. Sticks. Et Cetera Upon the Roads.
No owner or resident shall deposit or throw loose stones in the gutter or grass adjoining a road.
or shall deposit or throw upon a road, ashes, papers, snow, ice, stones, sticks or other rubbish.

Section7 .lD.Easements for Ingress and Egre5S. The Developer hereby determines that
those portions of property consisting of the driveways of the development will primarily bene/it
one or more owners because of proximity to and principal use thereof. Accordingly Dcvdopa
. hereby grants an easement for ingress and egress to all lot owners over all the driveways in [he

development in order for said lot owners to achieve access from Nott Street E3st to their lot.
Dev~loper hereby restricts and limits the use of the driveway as follows:

(a) The Main Trunk Driveway Line shall be used only by the occupants of those Units,
and the guests and invitees of such occupants, which are directly serviced by such driveway.
Such use shall be limited to ingress and egress by foot or motor vehicle to the Units serviced
by such driveway. Parking or standing thereon shall be prohibited. For purposes of this Section

7.2D (a) the Main Tmnk Driveway Line shall mean that portion of each driveway leading from
the road to the point where such driveway branches off to Units serviced thereby; and

(b) The Lateral Driveway Lines, i.e., such portion of the driveway leading from the
garage of a particular unit to the Main tnlnk Driveway Line, shall be used only by the occupants

of such Unit, and the guests and invitees of such occupants. Parking or standing on such laterJ.I
line shall be permitted.
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ART[CLE VIII

ADDITIONAL COVENANTS AND RESTRICTIONS

• Section 8.01. Residential Use Only. Except as provided in Section 8.02 below, Parcels

or portions of the Property shall be used only for residential purposes and professional oftice~
and purposes incidental and accessory thereto except that with the consent of the Architectural

Committee, such Parcel or portion of thePro~rty may be used for a model home or for a real

estate office, provided such use is in confomlity with applicable zoning requirements.

Section 8.02. Commercial and Professional Activj~ 00 Residential Property. No business

or home industry shall be conducted in or on any Parcel or portion thereofwithout the consent

of the Architectural committee except as provided in Section 8.01 above.

Section 8.03. No Divjsion oFParcels or Change in Form of Ownership without Approval.

No Parcel or portion of the Property designated for residential use shall be split, ,divided, or

subdivided for sale, resale, gift, lease, transfer or otherwise (including, but not necessarily

limited to, conversion to a condominium, cooperative or townhouse-for-sale form of ownership)

without the consent of the Architectural Committee.

Section 8.04. Outside Storage. There shall be no outside storage or parking of

commercial or recreational vehicles, camper bodies, boats and trailers except as 'may be

permitted by the Architectural Committee, (unless prohibited altogether by the applicable zoning

requirements) .

Section 8.05. Outdoor Repair Work; No extensive work on any motor vehicles, boats or

machines or any kind shall be pennitted outdoors on such Parcel or portion thereof, except with

the consent of the Architectural Committee.

ARTICLE IX

ENFORCEMENT, AMENDMENT AND DURATION OF DECLARATION

Section 9.01. Declaration RUllSWith theLand~Except as otherwise provided in this

Section 9.01 each person or entity acquiring an interest in a Parcel ot other portion of tll~

Property or otherwise occupying any portion of the Property (whether or not the deed, k.1se or

any other instrument incorporates or refers to the Declaration) covenants and agrees for him,

her or itself, and. for his, her or its heirs, successors and assigns, to observe, pcrfortn and be

bound by the provisions of the Declaration, and also covenants and agrees to incorporate tile

Declaration by reference in. any deed, lease or other instrument further transferring an inten:st

in such Parcel or other portion of the Property.
,

Section 9.02. EnForceability. The provisions of the Declaration shall bind the Property

and shall be constmed as. running with the land and shall inure to the bendit of and l>~

enforceable by the Association (the Association being hereby deemed the agent for all of its

Members), and by any member or Owner, their respective legal representatives, heirs,
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Section 9.05. Insl)eCtjon and Entry Riehts. Any agent of the Association {or the

ArchitecturaLCommittee) may at any reasonable time or times enter upon such Pared or other

portion of the Property to inspect the Improvements thereon for the purpose of ascertaining

whether the maintenance, construction or alteration of strucruresor other Improvements thereon

comply with the Declaration, or with rules and regulations issued pursuant thereto, or for the

purpOse of inspecting and/or designating certain trees in accordance with Section 7.13 herein.

Neither the Association (nor the Architectural Committee thereof) nor any such agent •

shall be deemed to have committed a trespass or other wrongful act by reason or" such entry Ilr

inspection.

In addition to the above. if the Architectural Committee determines that it is necesS3ry

to trim, cut or prune any tree, hedge or other planting because its location or the height to whid\

or the manner in which it has been permilled to grow is unsightly, detrimental or potentially

detrimental to persons or property or obscures the view of street traffic or is otherwise in

violation of Section 7.01 and 7.04 hereof, the Association shall notify the owner of the Parcd

who shall be obligated to remedy the violation. If the Owner fails to remedy the violation within

seven (7) days after such notice is given, then the Association may take such remedial action to

rectify the condition. The cost of such work shall be assessed against the lot or unit upon which

the services are performed and shall be added to and become part of the annual maintenaJ1l~e

assessment or charge to which such lot or unit is subject, and, as part of such annual assessment

or charge, it shall be a lien and obligation of the owner in all respects, except the payment flHo

any work perfonned pursuant to tllis section, shall be due upon presentation to the Owner, either

in person or by regular mail, or the Association's invoice therefor. Default in prompt and futl

; I
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succesrors. and assigns, by actions at law or by suits in equity. As it may be impossible to
measure monetarily the damages which may accrue to the beneficiaries hereof by reason of a

violation of the Declaration, any beneficiary hereof shall be entitled to relief by way of

injunction or specific performance. as well as any other relief available at law or in equity, to

enforce the provisions hereof.

Section 9.03. No Waiver by Fajlureto Enforce. The failure of and beneficiary hereof to

enforce any provision of the Declaration shall in no event be construed as a waiver of the right

.. by that beneficiary or any other to do so thereafter, as to the same or a similar violation

occurring prior or subsequent thereto. No liability shall attach to the Association (or to any

officer. director, employee. Member. agent. committee or committee member) or to any other

person or organization for failure to enforce the provisi9ns of the Declaration.

Section 9.04. Qblieation and Lien. for cost of Enforcement by Association. If the

Association successfully brings an action to extinguish a violation or otherwise enforce the

provision of the Declaration. or the unless and regulations promulgated hereto, the costs of such

action. including legal fees. shall become a binding, personal obligation of the violator. If such

violator is an Owner. such cost shall also be a lien upon the Parcel or portion of the Property

owned by such violators, if any. .

•
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payme~t within ten (10) days from the date the invoice is sent.shallentitJe the Association to

twelve (12%) percent. per annum interest on .the amount due from the date of the invoice which

interest shall also constitute a lien upon the lot or unit and obligation of the owner thereof.

Section9.06. Amending. Except as otherwise specifically provided for herein, the Board

of Directors on its own initiative, or pursuant toa written petition signed by not less than 25

percent of the total Members of the.Association, may propose an amendment to the Declaration.

~"I The Board of Directors shall hold a Hearing in accordance with Section 4.04 herein for

; the purpose of considering such proposed amendment.In addition to the Notice required to be

given pursuant to such Section 4.02, notice of the Hearing shall bemciiledor delivered to all

members not less than lOnor more than 30 days prior to the date set for such Hearing.

1
I
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Not less than 300r nor more than 45 days after the Hearing, the Members shall vote on

the proposed amendment. Notice of such vote, containing the date; time and place ofth~ canvass

thereof and a copy of the proposed amendment, with such charges as the Board of Directors

shall have made as a result of the written and oral comments received atthe Hearing, and a form

of ballot shall be mailed or delivered by the Board of Directors to all members

not less than 14 days prior to the date or dates set for the canvass thereof.

The affinnative vote or not less .than two thirds (2/3) percent of the total number of

Members shall be required for approval of a proposed amendment.

Any approved amendment to he Declaration shall become effective only when an

instrument describing such amendment hasbecn duly recorded in the Office of the Clerk of th~

County of Saratoga .and upon such recording dnall of the Property unless other wise speci ficall y

provided in such amendment. Such instrument need not contain written consent of the reqllir~d

number of Members and Owners but shall contain a certification by the Board of Directors thaI

the consents required for such amendment have been received and filed by the Board.

Any approved tennination to the Declaration shall become effective only when ~111

instrument describing such termination has been duly recorded in the Office of the Clerk of the

County of Schenectady and upon such recording shall be binding from the 'date of such recording

on all of the Property unless othenvise specifically provided in. such aIl1elldm~nL Such

instrument need not contain the written consent of the required number of Members buy shall

contain a certification by the Board of Directors that the consents required for such termination

have been received and filed by the Board .

. Section 9.07. Pllratioo. Except as otherwise provided for herein, the Declardtioll shall

continue with full force and effect (unless terminated by an amendment to this Section 9.07

pursuant to Section 9.06 herein). Betwecn October I, 2050 and December 1,2050 (and each 20

years. thereafter that the Declaration continues in effect) the Board of Directors of the

Association shall hold a Hearing in accordance With Sec.tion 4.02 herein for the purpose uf

considering the tennination of the Declaration. In addition to the Notice required to be given
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pursuant to such Section 4.02, notice ofth~ Hearing shall be mailed or delivered to all Owners,

not less than lD nor more than 30 days prior to the date set for such Hearing.

Not less than 30 nor more than 45 days after the Hearing, the Members and Owners sh:.111

vote on the proposed termination. Notice of such vote, containing the date, time and place of - •

the canvass thereof, and form of ballot, shall be mailed or delivered to all Members, not less

than 14 days prior to the date or dates set for the canvass thereof.

Not less than a two-thirds (2/3) of the total number of Members voting for Such

terminatIon, shall be required for termination.

. .

Section 9.08. Constnlction and Interpretation. The Association shall have the right to

construe and interpret the provisions of the Declaration and, in the absence of an adjudication

by a.fourt ofcompetent jurisdiction to the contrary, such construction or interpretation shall be

binding as to all persons or property benefitted or bound by the provisions hereof ..

The Association may adopt and promulgate reasonable rules and regulation$ regarding

the administration, interpretation and enforcement of the provisions of the Declaration. fn so

adopting and promulgating such rules and regulations, and making any findings, determinations,

ruling, or orders or in the issuance of permits, authorizations or approvals, the Association (and

the Architectural Committee) shall take into consideration the best interests of the Owners and

Members and of the Property to the end that the value and amentities of the Property shall be

preserved and maintained.

Section 9.09. Conflict with MlinicipalLaws. The Declaration shall not be constnled as

pennitting anything prohibited by the applicable zoning laws, or any other applicable la\'.;s.

ordinances, rules or regulations of any governmental authority, or by speci tic restrictions •

imposed by any deed or lease and no action may be taken hereunder which would so violate Sll(h

applicable zoning laws, other laws, ordinanct:, rules, regulations or restrictions. fn the event of

any conflict, the more restrictive provision shall be deemed to govern and control or in the event

of a direct contradiction or incompatibility,. the applicable law ordinance, rule, or regulation ()f

the governmental entity shall control.

Section 9.lD. Invalidity of Declar:ation. The determination by any court that any provision

hereof is unenforceable, invalid or void shall not affect the enforceability or validity of any oth~r

provision hereof. .

ARTICLE X

GENERAL

Section 10.01. He.1ding and Caption. The headings and captions containeu in th~

Declaration are for convenience only and shall not effect the meaning or interpretation of till:

content thereof.
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Section 10.02. Notice. Any ,notice required to be ient to any Member or Owner under

the provisions of the Declaration shall be deemed to have been properly sent when mailed,

postage prepaid, or otherwise delivered to the last known address of the person who appears as

Member or Owner on the records of the Association.

Section 10.03. Right of Developer to Traosfer. Notwithstanding any other provision

provision herein to the contrary, Developer shall at all times have the absolute right to transfer,

convey and assign any of its rights, benefits and obligations, hereunder to third parties, and upon

such transfer, conveyance or assignment the successor shall have all of the right and be subject

to all of the duties of the transferor, asset forth in this Declaration and shall be deemed to have

agreed to be bound by all provision of this Declaration, to the same extent as if such successor

, had been an original party to this Declaration.

Any such transfer shall be accepted by the successor in a written agreement pursuant to' which

such successor shall expressly assume all 'the duties and obligations of the transferor, however,

,a failure to accept in writing shall in no way alter the obligation of the successor to be bound

by all provisions of this Declaration.

Section 10.04. Right of Association 10 Transfer. Notwithstanding any other provision

herein to the contrary ,the Association, by the affinnativevote of not less than two-thirds of its

Board of Directors, shall at all times have the absolute right to transfer, convey and assign ils

right, title under the Declaration to any successor not-for-profit corporation, tmst or

governmental entity and upon such assignment the successor corporation, trust or governmental

entity shall have all the rights and be subject to all the duties of the Association as set f{)nh in

this Declaration and shall be deemed to have agreed to the bound by -all provisions hereof. 10

the same extent as if the successor corporation, trust or governmental entity and been an original

party to this Declaration, and all reference herein to Board of Directors shall refer to the l30ard

of Directors, Trustees or governing board of such successor corpomtion, tnist or goveml11~nlal

entity. An such assignment shall be accepted by the successor corporation, trust or governmenlal

entity under a written agreement pursuant to whiCh the successor corporation, trust or

govern menIal entity shall expressly assume all the duties and obligations of the Association,

however, a failure to accept in writing shall in no way alter the obligati,on of the successOr 10

be bound by all provisions of this Declaration. If for any reason the Association shall cease to

exist .WithOllt having first assigned its righls hereunder to a successor corporalioll, trust or

governmental entity, the covenants, easemenls, charges and liens imposed' hereunder, anll under

any supplemental declaration, trust agreement, or other agreement, shall nevertheless conlinllt~

and any Owner or Member may peLition a court of competent jurisdiction to have a InlS[~e

appointed for thepurpose of organizing a not-for-profit corporation, trust or govemmental entity
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for in the Declaration.

IN WITNESS WHEREOF, the undersigned have caused their hand and corporate seal

to be hereunto affixed and this declaration to be signed by their duly authorized officer the day

and year first above written.

JEFFOR Y 1. MYERS

MOHA WK TRAILS HOMEOWNERS'

ASSOCIATION, INC.

By: ~_

ATTEST:

Secretary

'.
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BY-LAWS

OF

MOHAWK TRAILS HOMEOWNERS' ASSOCIATION, INC. \

ARTICLE I

NAME AND LOCATION

Section 1.01. The name of the corporation is Mohawk Trails Homeowners'

Association, Inc. hereinafter referred to as the" Association". The principal office of the

corporation shall be located in the Town of Colonie, County of Albany and State of New

York.

ARTICLE II

OEFINJTIONS

As used by these By-Laws, the following terms shall be defined as:

Section 2.,01. Association Facilities. All land, improvements and other properties

heretofore or hereafter owned by or in the possession of the Association.

Section 2.02. Declaration. The document entitled "Declaration of Protective

Covenants, Restrictions, Easements, Conditions, Charges and Liens of the Windmill Estates

Subdivision" as it may from time to time be supplemented or amended in the manner

provided for in said Declaration.

- .
Section 2.03. Peveloper. Shall mean and refer to Jeffory J . Myers.

Section 2.04. propert)'. All sllch land and the improvements thereon, and such

additions as may be made thereto from time to time. as are subject to the Declaration.

AlrI'ICLE II I

MEMBERS

Section 3.01. Membership. The Association shall have one class of memhers. Only

home or lot owners shall be members. Each home or lot owner upon the dale that title to tile

home or lot is transferred to said home or lot owner shall be deemed automatically to he a

member and there shall be no other qualification for membership. Membership as allllll\ellr .

lot owner shall terminate when such owner transfers title to the home or lot owner transrers
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title to the home or lot.

Section 3.02. Right to Assi~n Membership. Members may not transfer or assign their

membership~

Section 3.03. voting Rights of Memhers. Each Member 18 years of age or older shall
gave one vote in the Association ("Members"). Directors shall be elected by a plurality of
the votes cast at a meeUngof members by the members entitled to vote in the election. In
addition. whenever any corporate action, other than the election of directors. is to be taken
under this declaration by vote of the members. it shall. except as othe.rwise required by the

certificate of Incorporation, this declaration or the by-laws, be authorized by a majority of
the votes cast at a meeting of members by the members entitled to vote thereon. Except as .
provided in. the preceding sentence, any reference to corporate action at a meeting of . .,

members by "majority vote" orUtwo-thirdsvote" shall require the action to be taken bysuch

proportion of the votes cast at such meeting, provided that the affirmative votes casl in favor
of any such action shall be at least equal to the quorum. Blank votes or abstentions shall not

be counted in the number of votes cast. .

••

Section 3.04. Aillgning Rightto Vote. Any rvlember may assign his or .hcr right to
vote, by written proxy to any other Member. provided that each such proxy shall specify the
meeting or issue to which it applies. The form of such proxy may be prescribed from time to

time by the Board of Directors.

Section 3.05. voting Regulations. The Board of Directors may m~ke such regulations,

consistent with the terms of the Declaratioll, the Certificate of Incorporation. these By-Laws
and the Not-Far-Profit Corporation Law oflhe State of New York. as it deems. advisable for
any meeting of Members. in regard to proof of age, proof of membership, evidence of right
to vote. the appointment and duties of inspectors of votes., registration of Memhers for voting
procedures and such other matters concerning the conduct of meetings and voting as it shall

deem appropriate.

ARTICLE IV
MEETINGS OF MEMBERS

Section4.0 1. Annual Meeting. The first annual Association meelingof Members shall
be held within 30 days after the first meeting ofthe Board of Directors of the Association.
Thereafter. annual meetings shall be held on the anniversary date thereof in each succeeding
year; except that if such date is a Saturday. Sunday or legal holiday, theannual meeting shall

beheld on the next succeeding business day.

Section 4.02. Special Meetings. Special meetings6f theVoting Members unless
otherwise regulated by statute. may be called at anytime by the President by resolution of
Board of Directors. orby the President of Secretary at the request in writing of a majority nf
the Board of Directors .or at the request in writingof not less than one-tenth (1/10) of the

Members. Such request shall state the purpose of the meeting .

"'--"'-~ .., -.•.



Section 4.03. Notice Qf Meelioi:s. Not less than ten (10) nor mQre than thirty (30)
days before the date of any Annual or Special meeting Qf members, the Association shall
provide each Member, written notice stating the time and place Qf the meeting and, in the
case of Special Meeting, indicating that it is being issued by Qr at th~ directionQf the person •
or persQns calling the Member's residence as shown on the records anne-Association. If
mailed, such notice shall be 'deemed to be given when deposited in the United States mail
addressed to the Member at his or her post office address as it appears on the records of the
Association with postage thereon prepaid. Notwithstanding the foregoing provisions, a waiv~r
Qf notice in writing signed by the Member either befQre Qr after the meeting, or actual
attendance anhe meeting in person, shall be deemed equivalent tQ the giving of such notice
to such Member. Any meeting Qf Members, Annual or Special, may adjQurn from til11eto

time and reconvene at the same or some other place, and. no notice need be given of any i ,

such adjourned meeting other than by announcement at the meeting at which the adjournment

is taken. '

Section 4.04.Q\lOOlffi. At each meeting of Members, there shall be present in person
or by proxy, to constitute a quorum for the transactiQn of business at such meeting, not less

than Qne-tenth Qf the total number QfMembers~ rfa quorum is not present at any meeting of

Members, a majority of the Members present may adjourn the meeting from tin1eto time to
a future day without further notice. Theact ofa majority of the Members present in person
or by proxy' ata meeting at which a quorum is present shall be the act Qf the Members
unless the act of a greater number is required by law, or by the Certificate of Incorporation

of the Association or by the Declaration.

,ARTlCLE V

BOARD OF DIRECTORS

Section 5.0 LDjrcctors: Selection and Term. The business and affairs of the
Association shall be managed by aBoard of Directors. There shall be no less than thi'ce nor

more than nine directors. Directors shall be selected as follows: .

a. Developer hereby appoints JefforyJ. Myers, Bradley~1yers and Louie

Leece, Esq .• to the first Board of Directors of the Association. This first Board shall hnld
office and exercise all powers of the Board of Directors until the fifth annual mt:ding of the
annual meeting of Association members. The first meeling of the Board of Directors shall ill:

held within six (6) months orthe firsl closing.

b. Following the term of the first Board of Directors of the Association as

provided in (a) above, the appointed directors shall be replaced by directors elecledin
accordance with the procedures set forth in the By-Laws of the Association.

c. Elected directors shall serve for two year terms and' shall be mt:mllers of the

Association.
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Seclion 5.02. Nominations forElected Directors. Only Members may be nominated
for Elected Directors. Nominations for Elected Directors 'shall be made initially by a
Nominating committee consisting of a Chairman, who shall be a member of the Board of
Directors and two (2) or more Members. The Members of the Nominating Committee shall
be appointed by the Board of Directors at least sixty (60) days prior to each Annual Meeting
of members and shall serve only to make nominations for Elected Directors to be elected at
that meeting. The Nomtnating Committee shall make as many nominations for Elected
Directors as it shall, in its sold discretion, determine, but not.less than the number of

vacancies that are to be filled.

The Nominating Committee shall submit its list of Nominees to the Secretary of the

Association not less than thirty (30) days prior to the Annual Meeting and such list shall be'

included in the Notice of the Annual Meeting.

In addition to nominations by th Nominating Committee, any other Member may be
nominated for Elected Director by a written nominating petition signed by ten ( 10) or more
Members and submitted to the Secretary of the Association not less than ten (10) days prior
to the date of the Annu,al Meeting; provided however, if any such nominating petition is

submitted to the secretary not less than thirty (30) days prior to the Annual Meeting, the
person non"linated therein shall be included in the list of nominees in the notice of the Annu;tl

Meeting.

In addition to the foregoing, write-in votes for Members not previously nominat~d

shall be permitted at the time of voting.

Section 5.03.Yilling for Elected Directors. Voting shall be by secret written ballot
which shall: .

A. set forth the number of vacancies to be filled;

B. set forth the names of those nominated by the nominati.ngpetition;

C. provide space fora write-in vote for each vacancy.

The person or persons receiving the largest' number of votes shall be elected.
Cumulative voting is not permitted.

•

Seetion5.04. vacancies. Any vacancy of an Appointed Direct9r shall be filled by
appointment by developer. Any vacancy of an Elected Director shall be filled at the next
meeting of the Board of Directors by the affirmative vote of a majority. of the remaining
Elected Directors or by the sole remaining Elected Director. orif not previously so filled,
shall be filled at the nexlsucceeding Annual Meeting of the Members (nominations and
voting therefor to be provided in Sections 5.02 and 5.03 of these By-Laws). Any Director
appointed .or elected to fill a vacancy shall serve as such until the expiration of the term of

5



the vacant position.

Section5.05. Remoyal. Developer may, at itsdiscretion;remove any Appointed
Director and may appoint the successor to filltheunexpired term of the removed Director. •

.At a duly called meeting of Members may ,by the affirmative vote'of two-thirds of all.

Members, remove any Elected Director (or Director appointed to fill the vacancy of an
Elected Director). The Members may thereafter elect the successor to fill the unexpired tenn

of the Elected Director so removed.

Section 5.06. COOlpensation. No Director shall receive any compertsation or salary for

his or her services as Director. However, a Director may be reimbursed for his or her aetnal
expenses incurred in the performance of his or her duties, and a Director who serves the,

Association in any other capacity may receive compensation therefor.

Section 5.07. Regular Meetjngs. The Board of Directors by resolution may provide

for the holding of regular meetings and may fix the time and place within the Town of
Niskayuna fortne holding of such meetings. Notice of regular meetings need not be given .

. Section 5.08. Specjal Meetings. Special Meetings of the Board of Directors ma,y be
called by the President and shall be called by the President or Secretary upon the written
request of two or more Directors. The person or persons authorized locan such special
meetings of the Board may fix any place within the Town of Niskayuna as the place for

holding such special meetings.

Section 5.09. NQticeof Special MeetiogJi. Notice of the time and place of each
Special meeting of the Board of Directors shall be served upon each Director in one of the •
following ways: (a) byordinary mail directed to him or her at his or her usual place of
business or residence at least five (5) days before the day of the meeting, (b) by delivering
the same to him or her personally at least two (2) days before the day ofthe nleeting, (c) by

.'sending the same to h'im or her by telegram, cablegram or notifying hill) or her by telepholl~

at least three (3) days before the day of the meeting. ,Any Director may waive notice of any
meeting by signing a written waiver before, at or after the meeting. The attendance of a
Director at any meeting shall constitute a waiver of notice of such meeting. Neither the
business to be transacted at, nor the purpose of such Special Meeting of the Board need be
specified in the notice or waiver of notice Of.SllChmeeting, unless specifically required by

law, by the Declaration, by the Certificate of Incorporation, orby the By-Laws.

Section 5.10. oqonlmof voting. At all meetings of the Board of Directors, two- .

thirds of the Directors shall constitute a quorum for the transaction of business. In the
absence of a quomffi, the Directors present, by a. majority vote and witho'ut further notice,

may adjourn the meeting from time to time until a quorum shall attend. At any such
adjourned meeting at which a quorum shall be present, any business maybe transacted which
might have been transacted at the meeting as originally notified. Except in cases in which it

6
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is by statute, by the Declaration or these By-Laws otherwise provided, a vote of a majority

of those in attendance at duly constituted meeting shall be sufficient to elect and pass any

measure.

ARTICLE VI

OFFICERS.

Section 6.01. Qfficers.The officers of the Association shall be a President, one or

more Vice Presidents (the number thereof to be determined by the Board .of Directors), a

Secretary and a Treasurer .and such other officers as may be elected by the Board of

Directors. Any two or more offices maybe held by the same person, exceptthe offices of

President and Secretary. .

Section 6.02. Election and Term. Officers shall be elected annually by the~oanl of

Directors at the First meeting of the Board. of Directors following each Annual Meeting. of

members, to hold office until a successor sh~lllhave been dlilyelected.The vacancy in any

office arising because of death, resignation, removal or otherwise may be filled by the Board

of Directors for the unexpired portion of the term.

.' '.

Section 6.03. Resigoationand Removal. Any officer may be removed by the Board of

Directors, with or without cause, whenever, in the jlldgmentof the Board, the best interests.

of the Association will be served thereby. Any officer may resign at anylater time specitied

therein, and unless otherwise specified therein, the acceptance of such resignation shall not

be necessary to 'make it effective.

Section 6.04. president. The President shall be the chief executive ofticer, shall

supervise the work of the other officers, shall preside at all meetings ofmeml:>crs, and if

there is no Chairman of the Board, shall preside at all meetings of Directors and shall

perform such other duties and functions as maybe assigned him or her. He or she may sign,

in the name of the Association, any and all contracts orother instruments authorized by the

Board.

Section6.05. vice President. Any Vice President shall be capable of performing all

of the duties of the President. He or she may sign in the name of the Association any and all

contracts or other instruments authorized by the Board, and shall perform such olher dulies

and functions as may be assigned to him Or herby the PresidenLor the Board.

Section 6.06. Secretary. The Secretary shall cause notices of all meetings to be served

, as prescribed in these By-Laws, shall keep the minutes of all meetings, shall have charge of

the seal.ofthe Association and the Association records and shall performsllch other dulies as

are assigned to him or her by th~ President or the Board. Any Assistant Secrelary shall be

capable or performing all of the duties of the Secretary.

Section 6.07. Treasurer. The Treasurer shall have the custody of all moneys and

7
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The Association shall also have the authority to establish other standing committees tll
provide gr~1ter expertise and efficient use of available manpower. By way of example, and •
not by way of limitation, the Association may establish the following committees:

securities of the Association and shall keep or cause to be kept regular books and records.
He or she shall account to the President and th Board, whenever they may require it, with

respect to all his or her transactions as Treasurer and of .the financial condition of the

Association, and shall perform all other duties that are assigned to him or her by the

president or the Board.

Section 6.08. Other Officers. Such other officers as the Board may appoint shall

perform such duties and l)avesuch authority as the Board may determine.

ARTICLE VII
COMMITTEES

Seclion 7.01. Committees. The Board of Directors, by resolution duly adopted, may

designate one or more committees, ~1ch to have a Chairman and two or more members
which mayor may nOlbeDirectors, and may delegate such powers and duties to t!lem as the
Board may deem advisable; provided, howevltr, that no such coinmitlee shall have the
authority to approve an amendment to the C~rlificate of Incorporation of the Association, the

By-Laws or a plan of merger or consolidation.

Section 7.02. SlandingCommittees. The standing committee of the Association 'shall

be the Architectural Standards Committee and sllch other committees as the Board of
Directors shan deem desirable. The Architectural Standards Commiltee shall have the and

functions described for such committee in the Declaration.

(a) Fiscal Affairs. This committee should have primary responsibility for
preparation of the annual budget, establishment of adequate reserves, and periodic reviL:w of
the development's insurance program. The commiltee should also supervise collection ano
disbursement of common charges, and when necessary, insurance proceeds paid to repair

contractors.

(b) Personnel. Grouods and Equipment. This committee should .have primary

jurisdiction over the common elements, including grounds, equipment, and personnel. Chief

among the committee's concerns would be the smooth functioning of the
property. The committee directs the efforts of the superintendent and/or managing agent.

(c) Idlisoo CQmmillee.Thi.s committee should serve as the communications
link between the Board of directors ,and third parties and groups such as local municipal
authorities, home and lot mortgagees, and counsel for the Association. Wherever possible,

the chairman (or at least a member) of this committee should be an attorney.

8
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•
(d) Commiltee on Unit Owner Relations. Thiscomnlittee should he ch.\rged

with the task of formulating, reviewing,' and publishing house rules. It should s~rve as a

public relations vehicle guaranteeing, as far as possible, two-way communication belwe~n th~

Board and constituent home and lot owners.

(e) Social Committee. This committee should plan,and carry out social events

for the Development's residents. Unless circumstances dictate otherwise, this con11llitlee may

also be given the task of publishing a periodic newsletter covering local events. '

. Section 7 .03 .~,Each committee may adopt rules and regulations for its own

government not inconsistent with the terms of the resolution of the Board of Directors

designating the committee or with rules adopted by the Board of Directors.
1_.

ARTICLE VIII
FINANCE.

Section 8.01. Fiscal Year. The fiscal yeaToJ the Association shall be the twelve (12)

calendar months ending December 31st of each year, unless otherWise provided by the Board

of Directors.

Section 8.02. Anollal Repods & Budgets. There shall be prepared annually at the

direction of the Board of Directors, a full and correctstatemel1t of the financial affairs ofth~

Association including a balance sheet and a financial statement of operation "for the preceding

fiscal year, and a budget for the ensuing year, which shall be submitted atthe Annual

. nleeiing of the Associalion~ acfdwillbe made available to ,all Members;

ARTICLEIX

BOOKS'AND RECORDS

Section 9.01. Books and Records. The books, r~ords and papers of the Association

shall at all times, during reasonable business hours, be subjectto inspec.tionby any Member.

The Declaration, Certificate of Incorporation and By-Laws of the Association shall be

available for inspection by any Member at the principal office of the Association. '

ARTICLE X

CERTIFlCATES OF MEMBERSHIP

Section 10.01. Certificates of Membership. The Board of Directors may provide for

the issuance of certificates evidencing memhershipin the Association, which shall he in such

form as may be determinedby the Board of Directors. The name and address of each

Member and the date of issuance of the certificate shall be entered on the records of tile

Association. If any certiticateshall become lost, mutilated or destroyed, a new certificate

may be issued therefor, upon such terms and condition~ as the Bc>ardof Directors may

determine or prescribe.

9
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ARTICLE XI

CORPORATE SEAL

Section 11.01. Comornte Seal. The Board of Directors shall provide a suitable

corporate seal, bearing the nameef the Association, the year of its incorporation and the

words "New York". ...

ARTICLE XII

ORGANIZATION

Section 12.01. The Association is organized pursuant to the Not-Far-Profit

Corporation Law of New York. All the functions of this Association are subject to the

provisions of such law.

ARTICLE XIII

AMENDMENTS

Section 13.01. These By-Laws may be altered, repealedor amended and new By-

Laws may be adopted at any regular or special meeting of the Members, by vote of two-

thirds of themembers present in person or by proxy. These By-Laws shall not be amended

in any manner which conflicts with the Declaration or the Certificate of Incorporation, and in

the Case of any conflict between the Certificate of Incorporation and these Dy-Laws, the

Certificate of Incorporation shall control; and in the case of any conflict between the

Declaration and these By-Laws, the Declaration shall control.

10
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EXHll3IT "B"

pROJECTED BUDGET FOR FIRST YEA R OF OPERATION

EQR TWELVE MONTH PERIODfiEGINNING 1/1/94 - 12/l/94

Number of Lots - 23

•

(1) projected Income

Maintenance charges

TOTAL

Projected Expenses

(2) Supplies and Office equipment

(3) Insurance
(4) Lawn Maintenance and snow removal

(5) Driveway maintenance

(6) Accounting

(7) Legal
(8) Taxes - Franchise Taxes.

(9) Reserves
(10) Contingencies, petty cash

(11) Other - Miscellaneous

TOTAL ; ,

11

$845.00 per "home"

or "Lot" peryear .

(based on 23 homes

or lots) payable monthly at a

rate of $70.42 per

home or lotper year

$19.435.00

$ 265.00
S 1,000.00
$12,558.00

. $4.275.00

$ 500.00
$ 500.00
$ 325.00
$ 000.00
$ 12.00
$ 000.00

$ 19.435.00



FOOTNOTES

1. Projected Income:

The projected income of the Association represents the total common charges to

be collected from the unit or lot owners during the first year of Association operation.

It is estimated that the Association will require annual income of $19,435.00 in order to

operate during this period of time, Accordingly, the annual common charges to be

levied against each lot or unit owner, will be payable on a monthly basis at the rate of

$70.42 per installment.

After Association charges have been levied on one or more owners who have

closed title to their units or lots, Offeror's obligation for Association charges for unsold

units or lots shall be the lesser of the following:

(a). The common charges levied on unsold units or lots as projected in

Exhibit liB" of the Offeror's Affidavit, as the same may be amended from time to time;

or
(b). The difference between actual Association expenses, as provided for

in the Association's budget, and the Association charges levied on owners who have

closed title to their units or lots as projected in Exhibit liB" of the Offeror's Affidavit.

For purposes of the preceding sentence, actual Association expense shall be computed

by allocating the accrued expenditures incurred over the budget years to which such

expenditure relate, and by further allocating the expenditures, as allocated to the budget

year, over the twelve month budget period. For example, if an expenditure in the

amount of $1,440.00 is made to an independent contractor for services to be rendered

during four months of the current budget year and 'two mOilths during the next budget

year, $960.00 of such expenditure shall be allocated to the current budget year and the

remaining $480.00 shall be allocated to the next budget year. The $960.00 expense

allocated to the current budget year shall be further allocated over the 12 month period

of the current budget year, such that the actual monthly Association expense shall be

deemed to be $80.00. Likewise, the $480.00 expense allocated to the next budget year

shall be further allocated over the 12 month period of the next budget year, such that

the actual monthly Association expense shall be deemed to be $40.00.

2. Supplies and Office Equiprnent:

The basis for the projected cost of supplies and office equipment is deri ved frolll

comparable costs paid by similar associations.

12

•

••



• 3. Insurance:

Tho expenso baaed upon a direct quote from Crescent Associates, Ltd., and .

includes the following coverage:

1) Directors and Officers Liabilily:

$ 1,000,000

$ 1,000.000

$ 1,000

each loss

Aggregate

Deductible

•

•

Estimated Annual Premium - $1.000.00
This estimate does not include general liability insurance due to the fact that the

Association at this time does not own any real property. However. all independent

contractors performing any work required on behalf of the Association must be fully

insured.

4. Lawn Maintenance and Snow Removal:

This cost is based on a direct quote by Dale's Yard and Home Care, 313 N.

Hudson Avenue~ Stillwater, NY, 12170.

5. Driveway Maintenance:

This estimate covers the estimated cost of maintaining and sealing the parking

areas and driveways annually. The eslimateis based upon a direct quote from Preston

Peacock, New York.

6. Accollntillg:

The cost is based on a direct quote by Dagostino & Lazarow, C~rtified Publ ic

Accountants, Barney Road Clubhouse, P.O. Box 284, Clifton Park, NY, 12065. This

budgeted cost includes an annual review of financial statements and preparation of state

and federal income tax returns. While Offeror is in control of the Board of Directors,

financial statements will not be certified. Non-Offeror Association Members shall have

the right, by majority vote, to require certified financial statements.

7. Legal:

The cost is based ona direct quote of the law firm of Ianniello, Anderson,

, Reilly, Luhn, Nichols & Leece, 805 Route 146, P.O. Box 1169, Clifton Park, NY,

12065 (attorneys for the Offeror) and is based upon comparable costs of legal services

paid by similar associations. The budgeted cost includes only the estimated fee for the

13
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preparation of and appearance at the annual meeting of the Association and for the

drafting of the mlnutes of thls annual meeting. The cost of additional legal services, if

any, required by the Association will be billed at the rate of $125.00 per hour.

8.~

New York Franchise Tax -- The estimated annual franchise tax liability of the

Association is $325.00;

9. Reserves:

There will not bea reserve fund established for the Association.

1O.Contjngencjes. ~ ~:

The sum of$ 12.00 has been allocated for contingent operating expenses.

ll.~:

There is no amount allocated for miscellaneous expenses.

14
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• April 3D, 1993

:"'1
I
:

Ianniello, Anderson,Reilly,Luhn,Nichols & Leece
805 Route 146
Northway Nine Plaza
Clifton Park, NY 12065

Attn: Lou Leece

Dear Lou,

At your request, ue are pleased to offer the following estimates:

'l
!,

]) General Liability

Ar4.ual Premium: $250.00

] ,000,000 pe:- oecur-=-ence.

1 ,'000,000 Personal &
Adver:ising Inju~

2,000,000 General Agg~egate

2,000,000 P:-oduccs & Comoleced
0pe:-ations Aggregate .

50,000 Fire Legal

10,000 Med Pay

2) Di~ee:ors & Of:icers Liabiliry 1,000,000 Each Loss

1,000,000 Agg=egate

1,000 deduc:ible

A..iI1ual P:'emum: $1,000.00

I

g Thelse est:imzces a:-e based on informacion ru:-,asnea by you:- 01::~ce. An\'

accjJ2.l policies will reflect possible :.-ace changes, changes in e.'<posu:-e
or tmde~i:::....;g c:.anges at the time the applications are made.

rr~ you fo~ ask:ng us to provide a quotaeion, if you should have any
questions, please lee me know.

Sinep~ely YOu~s)

~~~c/
.. lke' De~OSC:1e ac

MEles

•Crescent Associates, Ltd.
Execunve PJrk • Ushe:-s Road. P.O. Box 436, Oifron Park. NY 1206S-D436 Tel: (518) 877";'0' ~ (

.•.• rax: 515) S77-eSSl

•



LLlkw

The annual figure would be determined based upon the number of hours

actually expended during the year at the rate of $125,00 per hour. Therefore, this

figure could vary up or down to a modest degree.

Based upon our experience in representing homeowners' associations similar

to that of Mohawk Trails Homeowners' Association, Inc., I would estimate that the

attorneys' fees on ayearly basis would be approximately $500,00, and would inclucle

preparation for and attendance at the first meeting of the members of the association

and the preparation of the minutes of such meeting.

•

•

•
ALL MAIL TO:

P.O BOX 1169

CLIFTON PARK, N.Y. 12065

NORmWAV PLAZA

aUln 1318

GLENS FALLS, N.Y. 12601

(6 \ III 792.4:186
,,,l( '7 DR''':IIla

AMSTERDAM PROFESSIONAL PLAZA

9 MARKET STREET

AMSTERDAM. N.Y. 12010

1516)642-0032

. FAX '642.0026

Very truly yours,

IANNIELLO, ANDERSON, REILLY, LUHN,

.M~~

BY:~
Louie Leece

April 30, 1993

AnORNEVS AND COUNSELORS AT LAW

806 ROUTE 146, NOAntWAY NINE PLAZA

1'.0. !tOX"al

CLIFTON PARK, NEW YORK 12065

TELEPHONE 16\111371.8888
!'Ale 1111111 1111,' 7 &It

IANNIELLO) ANDERSON, REILLY,
LUHN, NICHOLS & LECCE

Re: Mohawk Trails Homeowners' Association, Inc.

Dear Mr. Myers:

Mr. Jeffory J, Myers

Troy-Schenectady Road
Schenectady, NY 12309

OF COUNSEL

JEFFREY ROSENntAL

SHAUNA McMILLEN DoSANTIS

DONALD J. DoANGELUS

•••NTHON ••••1\. '''NNIILLO

RICHARD F. ANDERSON. JR.

PETER E. I\EILLV
ett"IITOl'HI" N. LUHN
"011104""\"1' NICHOL'

LOUIE LEeCE

ntOMAS W. SPINRAD

VAN ZWISOHN

I.
i



DAGOSTINO & LAZAROW

•

P. Oagosllno. CPA

i S. I..U:JrOW, CPA. ESQ.

Certified Public Accountants

(SI8) 371-9250

April 30, 1993

Barney Road Clubhousco

Post Onlc" Box 2B-l

Cllnon Park, New York 12065

~
!
I

•

•

Mohawk Trails Homeowners' Association,
Inc.
c/o Ianniello, Anderson,Reilly,Luhn,
Niqhols & Leece
805 Route 146, Northway Nine Plaza
Cl~fton Park, NY 12065

Re: Accounting Fees

Gan1:lemen,

At the request of Louie Leece, Esq. I am submi~~ing ~c
Y0l;l a fee quote for accounting and tax se::-vicesfor t.he
As~ociation. I would estimate my fees for preparing a
reviewed financial statement and the applicable tax re1:urns
will be approximately 5500 on an annual basis. This
estimate is based on my knowledge and pastexpe::-ience wit.~
ho~eowners associations and the usual assistance fr~m ~~e
rna~agement company. This assistance is the basic
s~arization of check registers, cash receipts jou~~al,
ac~ounts receivable and accounts payable, etc.

Martin S. Lazar~w, CPA

MSL/kda



F~~QUENCY OF S~~VIC~
~!ON~~~ Y QC;l.RT~:< r '! .~.~I~ru.::"~:..'!

None of the sa=vices can be reliad on to detect f~~ud O~

defalcations that may exist. Howeve~, We will infor:n you OC an'!
such matta~s that come to our attention.

We have marked the f=aquency a f the sa=v ices which ',;eax?ec:: ':.::
provide you with for 1992. Please revie'"the infor::lc.':.:.onbc:~ot.-..
and maka any changes necessar'j.

•

•

•
Barney Road Clubhouse

POSl Otjlce 60l( 28.1

CHtton PJ(K. New 'f orx 12065

April 3D, 1993

Certified Public Accounlanls

(516) J71-9250

r'!:NANCI~L ST~TrMENTS

Compiled Financial Statements
Balance sheet
Statement of income and
retained earnings

Statement of cash flows
Nctes
Supplementary informac:on

aOOKX"EE?I?,TG SC:~V'!:C~S

Record jour71als
Post general ledger
Post other ledgers
Reconcile bank statements
Post earnings records
Prepare payroll tax returns
Prepare W-2s
Other services (specify)

The following is a partial list of services availab~e E=om ou=
fi~. We hope to better meet your expectations or sa~Jice :~om
our fi~ by clea=ly identifying thepa~icula= sa~~ices ~o be
provided and their frequency.

To the Board of Directors
Mohawk Trails Homeowners' Association, Inc.
c/o Ianniello, And~rson,Reil1y,Luhn, Nichols
& Leece
805 Route 146, Northway Nine Plaza
Clifton Park, NY 12065

;<!(;lld P. OagoSllno. CPA

Minln 5. U;:lfOW. C?A. ESQ.

"'~1
I



•

•

•

Page Two

FINANC1AL STATEM~NTS (continued)
Reviewed Financial Sta~emencs

Balance shee~
Sta~emen~ of income and
re~ained earnings

Sta~emen~ of cash flows
Notes
Supplementary information

Special statements (specify)

'l'A:XSERVICES
federal income tax return"
State income tax return
State franchise report
Other s~ate r~turns
Tax planning or consultations
Other tax services (specify)

PRDFIT SHARING PLANS

~ar~icipan~s' accouncing
Form 5500 series

O~HER SERVICES fS?ECIFY)
Management consul~ations
Invest~ent consul~ation
Set up or revise accouncing
systems

~ccoun~ing assistance
'Prosp~ctive financial
statements

Personal financial statemen~s
, for owners and employees
Personal financial planning

FREQUENCY OF SERVICE
MONTHLY QUARTERLY ANNUALLY

_15: __

_15:_
_X_.,
_X_
_X_

_x_
_X__



Page Three

Our fees for the above services will be based on the time
expended at:our standard rates and will be billed to you mont:.h~y,
payable on receipt. We estimat:e our annual fee for this

engagement will range from .

Please indicate your acceptance of the above understanding by
signing below. A copy is enclosed for your records. If your
needs change during the year, the nature of my service can be
adjusted appropriately. Likewise, if you have special projects

with which we can assist, please let us know.

Martin S. Lazarow, CPA

Acknowledged

___ ----------Date----

_____________ Da t:e _

MSL/kda
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•.. Dale's Yard Rnd Home Cure

313N. Hudson Avenue
Stillwater, New York 12170
(518) 664.-5166

January 28, 1993

Sheltertherrn Structures
P.O. Box 618
Cohoes, New York 12047

Attn: Brad Meyers

Re: Mohawk Trails

Maintenance Agreement

April ..1 to October 30

,
;

1

•

•

1.

2.

3.
4.
5.
6.

7.

Spring cleaning
A. removal of any debris from shrub bed and lawn areas
B. cleaning of rain gutters
Fertilization
A lawns to he fertilized three times a year
B. shrub and trees to be fertilized at least two times per year
Shrubs to be trimmed at least twice a year
Shrub beds and trees to be mulched once a year
Lawns to be mowed on a seven to ten day schedule not less. than 21/2"
Shrub beds, house foundation, curb, sidewalk and tree areas to be trimmed with a
power weed trimmer with each mowing
Law clippings to be removed as necessary



Dale Smith

Sincerely

•

•

•

$48 per month for 7 months

$42 per month for 5 months

Snow Removal, driveways to be done

A accumulation is 3 in. or more
B. snow blower to minimize damage to black top and shrub bed and lawns

Sidewalks to be shoveled at same time of driveway snow removal

Sand and salt mixture provided as necessary

Payable within 10 days of billings.

Spring/Summer Maintenance

Winter Maintenance

2.
3.

1.

Novemher 1 to March 39



2920

""f'OORESS 8 Saratoga st.

I
CITY Cohoes STATE

NAME Mohaw.k Trails Homeowners I .~ssocial...iol

Inc.
ADDRESS

.... ". :: ','.: .

i
~AME Shelter Builders, Inc.

N.Y. ZIP CITY Ni ska yuna STATE N.Y. ZIP 12308

!TELEPHONE (518)237-4101
TELEPHONE

Labor and material - $4,275

II,1,..- __ .--'l'-O-.B.r..ad.-M¥.er.s.~'----------------------------'------'----_. ----

______ .__ Joh....Desctiption=- seQ-lcoat. approxirn~te1Y._ 2a., ~o.PGu-. ft~ .and yearly
____________. ma1ntenance of sa1d dr1vewaysand parking area .

.. .__ . Material_,:",_LC! te~_ ~_eCl:1Ep;'_L-.~.ction .pav.e_0.r. ~q~~.y.~1 ent ,

i .- .---.- ••. -- ..• -.--.-- --_.-- _.- ---- --_. __ .-. --- ••.•... ,

\1.
Payrn~nt - to be worked out later after acceptance

MATERIAL AND LABOR AS REQUIRED IN ACCORDANCE WITH THE ABOVE

SPECIFICATIONS.

FOR THE

SUM OF

PAVMENT TO BE
MADE AS FOLLOWS

$4,275

see above

COLLARS S-----

THE ABOVE PRICES, SPECIFICATIONS AND COtDITI8r~s ARE SATIS-

FACTORY AND ARE H1:REBY ACCEPTED. YOU ;'R!: J.,UTHC>RIZED TO

COlAPt-ETE THIS COI~TRACT AS SPECIFIED. PAVr,\::Nl WILL BE MADE

AS OUTUNED TO THE LEFT.

All malerial is guaranleed 10 be a~ specil,ed. AllWor1-10 be compleled Il\ a wOll<manlil<e
manner eccOl'dl/lg 10 standard pla::loces. Am.'aheral,Ofl or OeV18Io00from aoove soeciloc,,-

lions involving e~ua COSI~ will De executeo 'onI\' upon wrillen onlers. and will become an
e~lra dlarpf< over and above Ina eSI,ma18. AI!aO'eemenlS conll/loenl uoon suil<es a'c'
cioenls or Oelays beYond OUlcol'l1rol.0_ '10 ~rry l~e. lomao; and ollle/ neces'sary

JilJii:nce. Out wOl'kers are hAly covered by Wocl<man's CompensaloOOInSUtance.

.~nas~,'~"''''~='",.'j')Hm"",wu- /5 ,,~
\\~ 1. ~~

AU-rtfc;RiUD SIGN"rUR~ '

SIGlli"URE OR COMPANY

RE..DCFOHM. 4W~60

POLY PAK (50 S!::TS)' 4P460 J

AUTHORIZED SIGNATURE

) carbonle.-S5 (l
THIC



1) Sets forth in detail the terms of the transaction as it
relates to the Exhibit and is complete, current and
accurate;

2) Affords potential investors, purchasers and
participants an adequate basis upon which to found
thei= judgement concerning the first year of operation
as a homeowners' association;

•
Bamtly Read Clubhou~e

PaSI Ottlc •• Box 2B4

Cllnen Par\(. New YorK 12065

April 3D, 1993

Certified Public Accountants
(516) 371-9250

We certify that the projections in Exhibit "B" appear
reasonable and adequate under existing circumstances, and the
projected income will be su,fficient to meet the anticipated
operating expenses for the projected first year of operation as a
homeowners' association. We certify that the Exhibit:

We understand that we are responsible for complying with
Article 2J-A of the General Business Law and the regulations
promulgated by the Attorney General in 13 NYCRR Part 22 insofar •
as they are applicable to Exhibit liB".

The Offeror of the homeowners' association for the capt~oned
property retained our firm to review Exhibit "B" of the Offeror's
Affidavit containing projections of income and expenses for the
first year of operation as a homeowners' association.

•

Dear Sir or Madam:

We have reviewed the Exhibit and investigated the facts set
forth in the Exhibit and the facts underlying them with due
diligence in order to form a bas is for this certif icat.ion. We
also have relied on our experience in accounting ~nd. reporting dr\'
Homeowners' Associations.

State of New York
Department of Law
Real Estate Financing Bureau
120 Broadway
New York, New York 10271

Re: Mohawk Trails Homeowners' Association, Inc.

Town of Niskayuna
Schenectady, NY

Gerald P. Dagostlno, CPA

Mattln S. Luarow, CPA, ESQ.



J) Does not omit any rnater ial fact i

4 ) Does not contain any untrue statement of a material
.fac'C:

5) Does not contain any fraud, deception, concealment, or

suppression;

6) Does not contain any representation or statement which
is false, where we

a) knew the truthi
b) with reasonable effort could, have known the truth;
c) made no reasonable effort to obtain the truth; c

d) did not have knowledge concerning the representat'ion

or statement made;

We further certify that we are,not, own,ed.,Orcantroll-ed
the sponsor. We understand that a copy of this certiriditiorf
intended to be incorporated into the offering plan. ..'

This certification is made under penalty or perjury for the

benefit of all.persons to whom t:tlis..offe~. is made ~e~Dder?taf1d ..•.........i .

~~a.~h;i~.;~.~.~~~.sB.~:~n.:.::j:~~.~..~..~.~.d:;~:~.~~J.~~~~2~;~.~~~+~~~;~~~
Dagostino & Lazarow, CPA1s

Sworn to before me this 30th day
of April, 1993.

Kr;;"-'~ I 1"' MlDRIE
N::-"~ , . -'. "',"n9n~t'

••• II .•••.•••••

GF. __ . '.' '. . ;,.•..•.MM. EXP.ll!J1N

•

KR1STEH a. AHDRIE
NOTARYPUIIJC' 1ft 4999418

GREEH& CQ. fX.Il8IL EXP. 7!2DKj1



EXHIBIT IIDII
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EXHIl3IT "E"

• \
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Offeree has received from Offeror copies of the following:

(2). No.Action Letter from the Department of Law;

(1). No-Action letter application, including Offeror's Affidavit;

•

•

•: SS.:

EXHIBIT "F"

(5). Certification by an expert as to the adequacy of the projected

income and expenses for the first year of operation;

(4). the estimated monthly or annual assessment and the current or

proposed budget;

(3). A statement that the purchase price of the lot includes the cost of

membership in the Association. .

(6). A copy of the proposed or recorded deed(s) of Association

property, for which legal descriptions are presently available; from

Offeror to the Association;

(7). A copy of the recorded deed to the Association property by which

Offeror derived title;

(8). A copy of the most recent financial statement of income and

expenses for the operation of the property;

Offeree understands that the purchase price of a lot or home at Mohawk Trails includes

the cost of membership in Mohawk Trails Homeowners' Association, Inc. (the "Association';).

Offeree has inspected the property which is the subject of the No-Action Letter.
..

Offeree understands that no offering literature except as required by the No-Action Letter

will be provided.

STATE OF NEW YORK

COUNTY OF SARATOGA

as individuals, with an address of
, (the "Offeree") have

-------------------------read the Affidavit of Jeffory J. Myers, (referred herein as the "Offeror"), submitted as part of

Offeror's application to the New York Department of Law for a "No-Action Letter" in

connection with the sale of property at Mohawk Trails in the Town of Niskayuna, County of

Schenectady, State of New York; and



I I

• (9). Information known to the Offeror which may result in

extraordinary expenses for members or for the Association,

including, but not limited to, assessments, liabilities, dangerous or

hazardous conditions, pending litigation and administrative

proceedings;

'00). Evidence of compliance with loca1zoning laws and regulations;

and

(11). Such other information as the Department of Law has required.

Offeree

Offeree .

•

Sworn to before me this

day of . I 1993.

NotaryPubIic - State of New York
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•
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